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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

In Re: Senior Health Insurance Company 
of Pennsylvania in Rehabilitation  

 

: 
: 
:  

No. 1 SHIP 2020 

        

APPLICATION FOR APPROVAL OF SENIOR HEALTH INSURANCE COMPANY OF 
PENNSYLVANIA’S PURCHASE OF  

BANKERS CONSECO LIFE INSURANCE COMPANY AND WASHINGTON 
NATIONAL INSURANCE COMPANY’S INTERESTS IN A LOAN 

 
The Applicant, Jessica K. Altman, Insurance Commissioner of the Commonwealth 

of Pennsylvania, in her Official Capacity as Rehabilitator (the “Rehabilitator”) of Senior 

Health Insurance Company of Pennsylvania (in Rehabilitation) (“SHIP”), respectfully 

requests that this Court enter an Order approving SHIP’s purchase of Bankers Conseco 

Life Insurance Company and Washington National Insurance Company’s (together the 

“Assignors”) interests in a loan, as described more fully herein.  In support of this 

Application, the Rehabilitator states the following:     

1. On or about June 28, 2016, SHIP loaned Kingdom Energy Resources, LLC; 

DDB Energy Resources, LLC; Montana Bakken, LLC; Little Creek Coal Co., Inc.; Green 

Equity Partners, LLC; and KEP-RMA, LLC (collectively the “Borrowers”) the sum of four 

million two hundred thousand dollars ($4,200,000.00), which the Borrowers agreed to 

repay, plus accrued and unpaid interest and fees, subject to the terms and conditions set 

forth in the Secured Term Note.  (A copy of the Secured Term Note between SHIP and 

the Borrowers is attached as Exhibit 1.)  

2. On or about June 27, 2016, BRe BCLIC Primary loaned the Borrowers the 

sum of eleven million eight hundred thousand dollars ($11,800,000.00), which the 

Borrowers agreed to repay, plus accrued and unpaid interest and fees, subject to the 
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terms and conditions set forth in the Secured Term Note.  (A copy of the Secured Term 

Note between BRe BCLIC Primary and the Borrowers are attached as Exhibit 2.) 

3. On or about June 27, 2016, BRe WNIC 2013 LTC Primary loaned the 

Borrowers the sum of six million dollars ($6,000,000.00), which the Borrowers agreed to 

repay, plus accrued and unpaid interest and fees, subject to the terms and conditions set 

forth in the Secured Term Note.  (A copy of the Secured Term Note between BRe WNIC 

2013 LTC Primary and the Borrowers is attached as Exhibit 3.) 

4. Collectively, SHIP, BRe BCLIC Primary, and BRe WNIC 2013 LTC Primary 

loaned the Borrowers the sum of twenty-two million dollars ($22,000,000.00) (the “Loan”). 

5. On or about November 1, 2016, BRe WNIC 2013 LTC Primary and BRe 

BCLIC Primary assigned their interests in the Loan to Washington National Insurance 

Company (“WNIC”) and Bankers Conseco Life Insurance Company (“BCLIC” and 

together with SHIP the “Lenders”) respectively.  (A copy of the Assignment Agreement 

among BRe WNIC 2013 LTC Primary, BRe BCLIC Primary, BLIC, and WNIC is attached 

as Exhibit 4 (the “2016 Assignment Agreement”).) 

6.  As part of the 2016 Assignment Agreement, BRe WNIC 2013 LTC Primary 

and BRe BCLIC Primary agreed to transfer, convey, and assign all of their rights, title, 

and interest in their Secured Term Notes.  (Id.) 

7. Presently, SHIP has a 19.091% interest in the Loan.  WNIC and BLIC have 

27.273% and 53.636% interests in the Loan, respectively.  (A copy of the Kingdom Energy 

Loan History Spreadsheet is attached as Exhibit 5; see Exhibits 1-3.)  

8. The Loan has been in default since late 2016.  Moreover, the Borrowers 

expressly acknowledged, among other things, that they were in default under the Loan 
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Documents.  (A copy of the October 2, 2018 Consent Judgment resolving a lawsuit 

brought against the Borrowers by the Lenders in favor of the Lenders is attached as 

Exhibit 6; see Exhibit 5.) 

9. The current balance, including accrued and unpaid interest and fees, 

approximates $40 million. (See Exhibit 5.)  

10. Payment of this balance is secured by roughly 19,500 acres of land located 

in Harlan and Bell Counties in southeastern Kentucky known as Pathfork, Left Fork, and 

Brookside (the “Collateral”). (A copy of the Security Agreement between Kingdom Energy 

Resources and BAM Administrative Services LLC, at Schedule VIII, is attached as Exhibit 

7.)  

11. The Collateral is composed of land from three, noncontiguous tracts, 

located in southeastern Kentucky.  (A copy of the letter dated October 1, 2018 from G.L. 

“Bernie” Mason to James Klusmeier, enclosing Collateral valuation is attached as Exhibit 

8 (the “October 2018 Valuation”).)  Historically, the Collateral has been used for coal 

mining.  (Id.1)  According to the October 2018 Valuation, as of October 1, 2018, the 

Collateral was valued at an estimated thirty million seven hundred and three thousand 

dollars ($30,703,000.00).  (Id.) In addition to significant coal reserves, the Collateral 

contains a significant amount of timber.  (See Exhibit 7, at Schedule VIII; see also Exhibit 

8.) 

12. On January 29, 2019 James W. Sewall Company submitted an appraisal 

report to Kingdom Resources, LLC and its investors, which includes the Lenders, 

 
1 Although there is no current coal mining activity on the Collateral, the Borrowers are 
maintaining its coal mining assets.  (A copy of the letter dated June 13, 2018 from G.L. 
“Bernie” Mason to James Klusmeier is attached as Exhibit 9.) 
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assessing the surface rights of the Collateral.  The appraisal was of the land only and 

limited to the surface rights.  The surface rights of the Collateral were valued at twelve 

million eight hundred thousand dollars ($12,800,000.00), which, according to the 

appraisal, represented the approximate gross timber value.  (A copy of the appraisal 

report is attached as Exhibit 10.) 

13. Additionally, the Collateral incudes a Recreational Land Lease Agreement 

whereby the public is permitted to utilize the leased premises described within the 

Agreement for recreational purposes.  The lease serves as a source of generating 

revenue for the Borrowers.  (See Exhibit 7, at Schedule VIII– Recreational Land Lease 

Agreement.) 

14. The Assignors have received and are now considering an offer from an 

affiliate of the Borrowers to acquire their interests in the Loan for the sum of four million 

dollars ($4,000,000.00).  The affiliate of the Borrowers has already agreed to pay this 

price.   

15. However, if the Assignors and the potential buyer were to proceed with the 

potential sale, which they intend to do if SHIP is unable to purchase the Assignors’ 

interests in the Loan, SHIP’s interest in the Loan could be, and very likely would be, 

rendered effectively worthless.   

16. A third party currently holds the Collateral for the benefit of the Lenders. (A 

copy of the Administrative and Collateral Agency Agreement is attached as Exhibit 11.)  

Absent an agreement among the Lenders, the third party is prohibited from foreclosing 

on the Collateral and the third party and the Lenders are prohibited from exercising other 

legal rights to enforce the terms of the Loan.  (Id.at §§ 301 and 501.)   Thus, given that 
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the Borrowers’ affiliate would almost certainly withhold its agreement if it acquired the 

Assignors’ interests in the Loan, SHIP would very likely be prevented from foreclosing on 

the Collateral and exercising its other legal rights to enforce the terms of the Loan and, in 

turn, from seeking to recover on its interest in the Loan. 

17. Under these circumstances, SHIP is left with only two options.  With respect 

to the first option, SHIP could maintain the status quo and simply hope that the Borrowers 

will repay it, which the Borrowers, to date, have refused to do and the Borrowers will likely 

remain in default indefinitely.  The likelihood, then, is that little to no value would be 

realized by SHIP for its current interest in the Loan under the first option.  Alternatively, 

SHIP could purchase the Assignors’ interests in the Loan for four million dollars 

($4,000,000.00), an offer which the Assignors have relayed they would accept. 

18. If SHIP were to take no action to acquire the Assignors’ interests in the 

Loan, it would very likely receive nothing and be forced to write-off the nearly eight million 

dollars ($8,000,000.00) of principal and accrued interest and fees the Borrowers currently 

owe it.  If this Court were to allow SHIP to purchase the Assignors’ interests in the Loan, 

however, SHIP would be given the opportunity to capture value through foreclosure or 

otherwise and to mitigate its potential losses substantially. SHIP would then own the 

entirety of the right to recoup up to around $40 million, giving it a better prospect of 

realizing some value on what would then become a twelve million dollar 

($12,000,000.000) stake (including accrued interest and fees) and potentially far above 

that amount.  The Rehabilitator believes that, overall, greater value will be obtained for 

the SHIP receivership estate by purchasing the Assignors’ interests in the Loan. 
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19.   Preferring the opportunity to capture value through foreclosure or 

otherwise and to mitigate its potential losses substantially, the Rehabilitator proposes, 

with this Court’s approval, to enter into an agreement assigning the Assignors’ interests 

in the Loan to SHIP. 

SHIP’S PURCHASE OF THE ASSIGNORS’ INTERESTS IN THE LOAN SERVES THE 
INTERESTS OF SHIP POLCYHOLDERS 

 
20. Article V of the Insurance Department Act of 1921, 40 P.S. § 221.1, et seq. 

confers broad powers on the Rehabilitator to manage the assets of SHIP.  See 40 P.S. § 

221.16. 

21. As outlined in paragraphs 16-18, supra, SHIP’s purchase of the Assignors’ 

interests in the Loan will afford it the opportunity to capture greater value of its Note 

through foreclosure of the Collateral or otherwise and to obtain greater value for SHIP’s 

policyholders in the process, and this greater value could, and very likely would, otherwise 

be lost if the purchase does not occur.  

22. The Rehabilitator believes that the Rehabilitator’s determination and the 

relief requested herein satisfies the requirements of Article V of the Insurance Department 

Act of 1921, thereby representing a sound exercise of the Rehabilitator’s broad discretion. 
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WHEREFORE, the Rehabilitator respectfully requests that this Court grant her 

Application, allowing SHIP to purchase the Assignors’ interests in the Loan for four million 

dollars ($4,000,000.00), and enter an Order in the proposed form attached hereto.  

    Respectfully submitted, 

Dated:  August 14, 2020          /s/ James R. Potts   
James R. Potts, Esquire  
Michael J. Broadbent 
COZEN O’CONNOR 
One Liberty Place 
1650 Market Street, Suite 2800 
Philadelphia, PA 19103 
Tel: 215.665.2000 
Fax: 215.701.2102 
 
/s/ Leslie M. Greenspan   
Leslie Miller Greenspan, Esquire  
Dorothy M. Dugue, Esquire  
TUCKER LAW GROUP, LLC 
Ten Penn Center 
1801 Market Street, Suite 2500 
Philadelphia, PA 19103 
Tel: 215.875.6609 
Fax: 215-559-6209 
Attorneys for Jessica K. Altman, Insurance 
Commissioner of Pennsylvania, as 
Rehabilitator of SENIOR HEALTH 
INSURANCE COMPANY OF 
PENNSYLVANIA 
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VERIFICATION 

I, Patrick Cantilo, hereby verify that the facts set forth in the foregoing application 

and exhibits are true and correct to the best of my knowledge, information, and belief.  

This statement is subject to the penalties of 18 Pa.C.S. § 4904 relating to unsworn 

falsification to authorities. 

             
       

Dated: August 14, 2020   _______ 
      Patrick Cantilo  
      Special Deputy Rehabilitator 
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CERTIFICATE OF SERVICE 

I, Dorothy M. Dugue, Esquire, hereby certify that the foregoing document is served 

on all parties listed on the Master Service List, if any, by electronic mail and that an 

electronic copy of the foregoing document will be posted on SHIP’s website at 

https://www.shipltc.com/court-documents     

 Dated: August 14, 2020    /s/ Dorothy M. Dugue___________            
Dorothy M. Dugue, Esquire   

 

 

https://www.shipltc.com/court-documents
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THIS NOTE HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, 
AS AMENDED, OR APPLICABLE STATE SECURITIES LAWS. THIS NOTE MAY 
NOT BE OFFERED FOR SALE, SOLD, TRANSFERRED OR ASSIGNED (I) IN THE 
ABSENCE OF (A) AN EFFECTIVE REGISTRATION STATEMENT FOR THE 
SECURITIES UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR 
APPLICABLE STATE SECURITIES LAWS OR (B) AN OPINION OF COUNSEL, IN A 
GENERALLY ACCEPTABLE FORM, THAT REGISTRATION IS NOT REQUIRED 
UNDER SAID ACT OR APPLICABLE STATE SECURITIES LAWS OR (II) UNLESS 
SOLD PURSUANT TO RULE 144 UNDER SAID ACT. 

THIS NOTE IS REGISTERED WITH THE AGENT PURSUANT TO SECTION 14.5(b) 
OF THE PURCHASE AGREEMENT (AS DEFINED BELOW). TRANSFER OF ALL 
OR ANY PORTION OF THIS NOTE IS PERMITTED SUBJECT TO THE PROVISIONS 
SET FORTH IN SUCH SECTION 14.5 WHICH REQUIRE, AMONG OTHER THINGS, 
THAT NO TRANSFER IS EFFECTIVE UNTIL THE TRANSFEREE IS REFLECTED 
AS SUCH ON THE REGISTRY MAINTAINED WITH THE AGENT PURSUANT TO 
SUCH SECTION 12.5(b). 

SECURED TERM NOTE 

FOR VALUE RECEIVED, each of KINGDOM ENERGY RESOURCES, LLC, a 
Wyoming limited liability company ("Kingdom Energy"), DDB ENERGY RESOURCES, LLC, 
a Wyoming limited liability company ("DDB"), MONTANA BAKKEN, LLC, a Nevada limited 
liability company ("Montana Bakken"), LITTLE CREEK COAL CO., INC., a Kentucky 
corporation ("Little Creek"), GREEN EQUITY PARTNERS, LLC, a Wyoming limited liability 
company ("Green Equity") and KEP-RMA, LLC, a Texas limited liability company ("KEP" and 
together with Kingdom Energy, DDB, Montana Bakken, Little Creek and Green Equity, each a 
"Company" and collectively the "Companies"), hereby promises to pay to SENIOR HEALTH 
INSURANCE COMPANY OF PENNSYLVANIA, a Pennsylvania domiciled insurance 
company (the "Holder") or its registered assigns or successors in interest, the sum of FOUR 
MILLION TWO HUNDRED THOUSAND DOLLARS ($4,200,000.00), together with any 
accrued and unpaid interest hereon subject to the terms and conditions set forth herein. 

Capitalized terms used herein without definition shall have the meanings ascribed to such 
terms in that certain Note Purchase Agreement, dated as [ , 2016 (as amended, 
restated, modified and/or supplemented from time to time, the "Purchase Agreement") among 
Companies, the Holder, each other Purchaser and BAM ADMINISTRATIVE SERVICES LLC, 
as agent for the Purchasers (the "Agent" and together with the Purchasers (including the Holder), 
collectively, the "Creditor Parties"), pursuant to which this Secured Term Note was issued. 

The following term shall apply to this Secured Term Note (this "Note"): 

"Maturity Date" shall mean[ __ __,, 2018. 

10089811.3 
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ARTICLE I 

CONTRACT RATE AND AMORTIZATION 

1.1 Interest. Subject to Sections 1.6 and 2.9, interest payable on the outstanding 
principal amount (the "Principal Amount") of this Note shall accrue on a daily basis on the 
Principal Amount of this Note outstanding from time to time at a per annum rate equal to fifteen 
percent (15.0%) (the "Contract Rate") from the issue date of this Note (the "Issue Date") until 
this Note is paid infull. Interest shall be payable on this Note commencing on July 1, 2016 and 
continuing on the first day of each consecutive calendar month (each, an "Interest Pavment 
Date") thereafter through and including the date this Note is paid in full. All interest shall be 
calculated on the basis of a 365 day year and the actual number of days elapsed. For the period 
commencing on the date of this Note and ending on the fourth month anniversary thereof, 
interest on the Principal Amount of this Note that shall not have been paid in cash on the 
applicable Interest Payment Date shall accrue (each, a "PIK Amount") as of the applicable 
Interest Payment Date (each, a "PIK Payment Date") and be paid on such PIK Payment Date by 
addition of such PIK Amount to the Principal Amount. Commencing on the fifth month 
following the Issue Date, interest on the Principal Amount of this Note shall be payable in cash 
on each Interest Payment Date. All payments under this Note shall be made in lawful money of 
the United States of America. 

1.2 Principal Payments. The entire outstanding Principal Amount together with any 
accrued and unpaid interest and any and all other unpaid amounts which are then owing by the 
Companies to the Holder under this Note, the Purchase Agreement and/or any other Related 
Agreement shall be due and payable on the Maturity Date or earlier acceleration thereof. 

1.3 Optional Prepayment. Companies may prepay this Note in whole or in part prior 
to the Maturity Date ("Optional Prepayment") by paying to the Holder a sum of money equal to 
(i) the Principal Amount to be so prepaid plus all accrued but unpaid interest thereon plus in the 
event of prepayment in full or in part, all other sums due, accrued or payable to the Holder 
arising under this Note, the Purchase Agreement or any other Related Agreement, in each case 
outstanding on the Prepayment Payment Date (as defined below) plus (ii) the applicable Early 
Payment Amount (as defined below) (the sum of clauses (i) and (ii) above, the "Prepayment 
Amount"). Company shall deliver to Agent a written notice of prepayment (the "Notice of 
Prepayment") specifying the date for such Optional Prepayment (the "Prepayment Payment 
Date"), which date shall be prior to the Maturity Date and no less than five (5) business days 
after the date of the Notice of Prepayment. If any Notes issued pursuant to the Purchase 
Agreement, in addition to this Note, are outstanding (collectively, the "Outstanding Notes") and 
Companies pursuant to this Section 1.3 elect to make an Optional Prepayment, then Companies 
shall take the same action with respect to all Outstanding Notes and make such payments to all 
holders of Outstanding Notes on a pro rata basis based upon the Prepayment Amount under and 
as defined in each Outstanding Note. The "Early Payment Amount" shall be equal to: (((D/360) 
x I) x P) where D, I and P are as defined below: 
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D Number of calendar days from the Prepayment Payment Date through 
and including the Maturity Date. 
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I = Contract Rate or Default Interest Rate (if applicable). 

P The Principal Amount so prepaid on the Prepayment Payment Date 

1.4 Mandatory Prepayment Events. 

(a) Unless waived in writing by the Agent, Companies shall prepay this Note 
in an amount equal to the Holder's Allocation Percentage of 100% of the Net Proceeds (as 
hereafter defined) derived from each of the following: (i) any incurrence of Indebtedness or other 
capital raising or financing transaction (other than Net Proceeds of any purchase money 
Indebtedness incurred as permitted by clause (e) of Section 8.15 of the Purchase Agreement), (ii) 
any insurance claims relating to any of the Collateral (to the extent such proceeds are not used to 
replace, restore or repair such Collateral), (iii) any sale of Collateral (other than the sale of coal 
and cement kiln dust ("CKD") in the ordinary course of such Company's business) and/or (iv) 
the sale of timber, each a "Mandatory Prepayment Event." Notwithstanding the foregoing, in the 
event Companies raise capital solely through the issuance of equity or receive cash proceeds 
from the exercise of outstanding warrants ("Equity Raise"), such Equity Raise shall not subject 
Companies to a Mandatory Prepayment Event, provided that no Event of Default exists at the 
time of the Equity Raise or would have occurred but for the passage of time or the giving of 
notice, or both, in which case the Equity Raise would create a Mandatory Prepayment Event. 
Any prepayments made by Companies pursuant to a Mandatory Prepayment Event shall be 
applied to the outstanding principal balance bf the Outstanding Notes on a pro rata basis (based 
upon the respective outstanding principal amounts thereof). No prepayment fees shall be due as 
a result of any Mandatory Prepayment Event under this Section 1.4 except for a Mandatory 
Prepayment Event from the proceeds of an Equity Raise while an Event of Default exists or 
would have occurred but for the passage of time or the giving of notice, or both. In addition to 
the foregoing, the Companies shall be required to prepay the Outstanding Notes in accordance 
the terms and provisions of Section 2.4 of the Purchase Agreement. Notwithstanding the 
foregoing, no Company shall use the proceeds derived from any Equity Raise to redeem or pay 
any indebtedness that is subordinated to the Obligations (as defined in the Security Agreement 
referred to in the Purchase Agreement) without the prior written consent of the Agent (other than 
the payment of accounts payable in the ordinary course of business). Notwithstanding the 
requirements of clause (iv) above, from the Net Proceeds generated from the first Six Hundred 
Thousand Dollars ($600,0000) in sales of timber, the Companies shall be required to prepay the 
principal balance of this Note in an amount equal to the product of (a) the Holder's Allocation 
Percentage times (b) Three Hundred Seventy Thousand Dollars ($370,000). For purposes of this 
Section 1.4, the term "Net Proceeds" means (1) in the case of clause (i) above, gross proceeds 
less expenses, (2) in the case of clause (ii) above, gross proceeds and (3) in the case of clauses 
(iii) and (iv) above, gross proceeds less royalties to the Creditor Parties. 

1.5 Events of Default. The occurrence of any of the following events set forth in this 
Section 1.6 shall constitute an event of default ("Event of Default") hereunder: 

(a) Failure to Pay. Any Company fails to pay when due any installment of 
principal, interest or other fees hereon in accordance herewith, or any Company fails to pay any 
of the other obligations under the Purchaser Agreement or any Related Agreement, including 
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without limitation the Obligations under and as defined in the Security Agreement, in each case 
when due; 

(b) Breach of Covenant. (i) Any Company breaches any covenant or other 
term or provisiOn of this Note, the Purchase Agreement or any Related Agreement in any 
material respect and such breach, if subject to cure, continues for a period of ten (I 0) days after 
the occurrence thereof; 

(c) Breach of Representations and Warranties. Any representation, warranty 
or statement made or furnished by any Company or any of its Subsidiaries in this Note, the 
Purchase Agreement or any Related Agreement shall at any time be false or misleading in any 
material respect on the date as of which made or deemed made; 

(d) Default Under Other Agreements. The occurrence of any default (or 
similar term) or other event relating to any Indebtedness or Contingent Obligation of any 
Company beyond the period of grace (if any), (i) the effect of which default or other event is to 
cause, or permit the holder or holders of such indebtedness or beneficiary or beneficiaries of such 
contingent obligation to cause, such Indebtedness to become due prior to its stated maturity or 
any such Contingent Obligation to become payable and (ii) (x) the aggregate amount of any such 
Indebtedness to become due prior to its stated maturity and any such Contingent Obligations to 
become payable is in excess of $300,000, or (y) such default or other event is reasonably likely 
to result in a Material Adverse Effect; 

(e) Bankruptcy. Any Company or any of its Subsidiaries shall (i) apply for, 
consent to or suffer to exist the appointment of, or the taking of possession by, a receiver, 
custodian, trustee or liquidator of itself or of all or a substantial part of its property, (ii) make a 
general assignment for the benefit of creditors, (iii) commence a voluntary case under the federal 
bankruptcy laws (as now or hereafter in effect), (iv) be adjudicated a bankrupt or insolvent, 
(v) file a petition seeking to take advantage of any other law providing for the relief of debtors, 
(vi) acquiesce to, without challenge within fifteen business (15) days of the filing thereof, or 
failure to have dismissed, within sixty (60) days, any petition filed against it in any involuntary 
case under such bankruptcy laws, or (vii) take any action for the purpose of effecting any of the 
foregoing; 

(f) Judgments. Attachments or levies are made upon any Company's or any 
of its Subsidiaries' assets or a judgment is rendered against any Company or any of its 
Subsidiaries or any of its or their property involving a liability which is in excess of $100,000 in 
the aggregate with any other such liability (other than liability covered under available 
insurance) or could reasonably be expected to have a Material Adverse Effect and which shall 
not have been vacated, discharged, stayed or bonded within thirty (30) days from the entry 
thereof; 

(g) Insolvency. Any Company or any of its Subsidiaries shall admit in 
wntmg its inability, or be generally unable, to pay its debts as they become due or cease 
operations of its present business; 
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(h) Change of Control. A Change of Control (as defined below) shall occur 
with respect to any Company, unless the Agent shall have expressly consented to such Change of 
Control in writing, which consent shall not be unreasonably withheld. A "Change of Control" 
means, at any time, any of the following: (i) Kingdom Resources, LLC, a Wyoming limited 
liability company, shall cease to own at least (I) 99% of the membership interests in Kingdom 
Energy, (2) I% of the membership interests in DDB or (3) 1% of the membership interests in 
Montana Bakken; (ii) Kingdom Energy shall cease to own· at least (1) 1% of the membership 
interests in DDB, (2) 100% of the issued and outstanding shares of Little Creek or (3) 98% of the 
membership interests in Montana Bakken; (iii) EcoManagement, LLC, a Wyoming limited 
liability company, shall cease to own at least (1) I% of the membership interests in Green Equity 
or (2) 1% of the membership interests in KEP; (iv) Green Equity shall cease to own at least 99% 
of the membership interests in KEP; (v) Philip W. Pearce, as Trustee of the Gamer Trust, U/A/D 
January 6, 2006, as amended, a Texas trust, shall cease to own at least 49.5% of the membership 
interests in Green Equity; (vi) Mark A. Wilson shall cease to own at least 1% of the membership 
interests in Kingdom Energy; or (vii) Douglas S. Warriner shall cease to own at least (1) 1% of 
the membership interests in DDB or (2) I% of the membership interests in Montana Bakken; 

(i) Failure of Liens. Agent's lien on any Collateral shall fail or cease to 
constitute a first priority validly perfected security interest. 

1.6 Default Interest. Following the occurrence and during the continuance of any 
Event of Default, the Contract Rate shall be increased to a per annum rate equal to the highest 
rate permitted under applicable law ("Default Interest Rate"), and all outstanding obligations 
under this Note, the Purchase Agreement and each other Related Agreement, including unpaid 
interest, shall continue to accrue interest at the Default Interest Rate from the date of such Event 
of Default until the date such Event of Default is cured or waived in writing by the Agent. 

1.7 Acceleration. If any Event of Default shall have occurred and be continuing after 
giving effect to any applicable cure or grace period, (a) if such event is an Event of Default 
specified in Section 1.5(e), all of the Notes at the time outstanding shall automatically become 
immediately due and payable together with interest accrued thereon, without any requirement of 
presentment, demand, protest or notice of any kind, all of which are hereby waived, and (b) if 
such event is not an Event of Default specified in Section 1.5(e) (as a result of which the Notes 
have already been accelerated), the Agent or the holders of a majority of the outstanding 
principal amount of the Notes may at their option, by notice in writing to Companies, declare all 
of the Notes to be, and all of the Notes shall thereupon be and become, immediately due and 
payable together with interest accrued thereon, without any requirement of further presentment, 
demand, protest or other notice of any kind, all of which are hereby waived and with the consent 
of the Creditor Parties, the Agent shall exercise on behalf of the Creditor Parties (including the 
holders of all of the Notes) all rights and remedies available to them under the Security 
Agreement and any other Related Document. 

2.1 

10089811.3 
223458·1 0025 

ARTICLE II 

MISCELLANEOUS 

Cumulative Remedies. The remedies under this Note shall be cumulative. 
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2.2 Failure or Indulgence Not Waiver. No failure or delay on the part of the Holder 
hereof in the exercise of any power, right or privilege hereunder shall operate as a waiver 
thereof, nor shall any single or partial exercise of any such power, right or privilege preclude 
other or further exercise thereof or of any other right, power or privilege. All rights and 
remedies existing hereunder are cumulative to, and not exclusive of, any rights or remedies 
otherwise available. 

2.3 Notices. Any notice herein required or permitted to be given shall be given in 
writing in accordance with the terms of the Purchase Agreement. 

2.4 Amendment Provision. The term "Note" and all references thereto, as used 
throughout this instrument, shall mean this instrument as originally executed, or iflater amended 
or supplemented in a writing executed by the Companies and acknowledged by the Holder and 
the Agent, then as so amended or supplemented, and any successor instrument as such successor 
instrument may be amended or supplemented. 

2.5 Assignability. This Note shall be binding upon each Company and its successors 
and assigns, and shall inure to the benefit of the Holder and its successors and assigns, and may 
be assigned by the Holder in accordance with the requirements of the Purchase Agreement. No 
Company may assign any of its obligations under this Note without the prior written consent of 
the Holder, any such purported assignment without such consent being null and void. 

2.6 Cost of Collection. In case of the occurrence of an Event of Default under this 
Note, Companies shall pay the Holder the Holder's costs of collection, including reasonable fees 
associated with the hiring of experts and reasonable attorneys' fees. 

2.7 Governing Law, Jurisdiction and Waiver of Jurv Trial. 

(a) THIS NOTE SHALL BE GOVERNED BY AND CONSTRUED AND 
ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, 
WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. 

(b) EACH COMPANY HEREBY CONSENTS AND AGREES THAT THE 
STATE AND/OR FEDERAL COURTS LOCATED IN THE COUNTY OF NEW YORK, 
STATE OF NEW YORK SHALL HAVE EXCLUSIVE JURISDICTION TO HEAR AND 
DETERMINE ANY CLAIMS OR DISPUTES BETWEEN ANY COMPANY, ON THE ONE 
HAND, AND THE HOLDER AND/OR ANY OTHER CREDITOR PARTY, ON THE OTHER 
HAND, PERTAINING TO THIS NOTE OR ANY OF THE OTHER RELATED 
AGREEMENTS OR TO ANY MATTER ARISING OUT OF OR RELATED TO THIS NOTE 
OR ANY OF THE RELATED AGREEMENTS; PROVIDED, THAT EACH COMPANY 
ACKNOWLEDGES THAT ANY APPEALS FROM THOSE COURTS MAY HAVE TO BE 
HEARD BY A COURT LOCATED OUTSIDE OF THE COUNTY OF NEW YORK, STATE 
OF NEW YORK; AND FURTHER PROVIDED, THAT NOTHING IN THIS NOTE SHALL 
BE DEEMED OR OPERATE TO PRECLUDE THE HOLDER AND/OR ANY OTHER 
CREDITOR PARTY FROM BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN 
ANY OTHER JURISDICTION WHERE ANY OF THE COLLATERAL IS LOCATED TO 
COLLECT THE LIABILITIES (AS DEFINED IN THE SECURITY AGREEMENT), TO 

10089811.3 
223458·10025 

6 



REALIZE ON THE COLLATERAL (AS DEFINED IN THE SECURITY AGREEMENT AND 
EACH RELATED AGREEMENT) OR ANY OTHER SECURITY FOR THE OBLIGATIONS, 
OR TO ENFORCE A JUDGMENT OR OTHER COURT ORDER IN FAVOR OF THE 
HOLDER AND/OR ANY OTHER CREDITOR PARTY. EACH COMPANY EXPRESSLY 
SUBMITS AND CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION 
OR SUIT COMMENCED IN ANY SUCH COURT, AND EACH COMPANY HEREBY 
W AlVES ANY OBJECTION WHICH IT MAY HAVE BASED UPON LACK OF PERSONAL 
JURISDICTION, IMPROPER VENUE OR FORUM NON CONVENIENS, EACH 
COMPANY HEREBY WANES PERSONAL SERVICE OF THE SUMMONS, COMPLAINT 
AND OTHER PROCESS ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT 
SERVICE OF SUCH SUMMONS, COMPLAINT AND OTHER PROCESS MAY BE MADE 
BY REGISTERED OR CERTIFIED MAIL ADDRESSED TO SUCH COMPANY AT THE 
ADDRESS SET FORTH IN THE PURCHASE AGREEMENT AND THAT SERVICE SO 
MADE SHALL BE DEEMED COMPLETED UPON THE EARLIER OF SUCH COMPANY'S 
ACTUAL RECEIPT THEREOF OR FIVE (5) DAYS AFTER DEPOSIT IN THE U.S. MAIL, 
PROPER POSTAGE PREPAID. 

(c) EACH COMPANY DESIRES THAT ITS DISPUTES BE RESOLVED 
BY A JUDGE APPLYING SUCH APPLICABLE LAWS. THEREFORE, TO ACHIEVE THE 
BEST COMBINATION OF THE BENEFITS OF THE JUDICIAL SYSTEM AND/OR OF 
ARBITRATION, EACH COMPANY HERETO WAIVES ALL RIGHTS TO TRIAL BY JURY 
IN ANY ACTION, SUIT, OR PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE, 
WHETHER ARISING IN CONTRACT, TORT, OR OTHERWISE BETWEEN THE HOLDER 
AND/OR ANY OTHER CREDITOR PARTY, ON THE ONE HAND, AND EACH 
COMPANY, ON THE OTHER HAND, ARISING OUT OF, CONNECTED WITH, RELATED 
OR INCIDENTAL TO THE RELATIONSHIP ESTABLISHED BETWEEN THEM IN 
CONNECTION WITH THIS NOTE, ANY OTHER RELATED AGREEMENT OR THE 
TRANSACTIONS RELATED HERETO OR THERETO. 

2.8 Severabilitv. In the event that any provision of this Note is invalid or 
unenforceable under any applicable statute or rule of law, then such provision shall be deemed 
inoperative to the extent that it may conflict therewith and shall be deemed modified to conform 
with such statute or rule of law. Any such provision which may prove invalid or unenforceable 
under any law shall not affect the validity or enforceability of any other provision of this Note. 

2.9 Maximum Payments. Nothing contained herein shall be deemed to establish or 
require the payment of a rate of interest or other charges in excess of the maximum permitted by 
applicable law. In the event that the rate of interest required to be paid or other charges 
hereunder exceed the maximum rate permitted by such law, any payments in excess of such 
maximum rate shall be credited against amounts owed by Companies to the Holder and thus 
refunded to Companies. 

2.10 Security Interest. The Agent, for the ratable benefit of the Creditor Parties, has 
been granted a security interest in certain assets of Companies as more fully described in the 
Security Agreement and the other Related Agreements. 
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2.11 Construction; Counterparts. Each party acknowledges that its legal counsel 
participated in the preparation of this Note and, therefore, stipulates that the rule of construction 
that ambiguities are to be resolved against the drafting party shall not be applied in the 
interpretation of this Note to favor any party against the other. Unless the context otherwise 
requires, (i) words in the singular or plural include the singular and plural and pronouns stated in 
either the masculine, the feminine or neuter gender shall include the masculine, feminine and 
neuter, (ii) the words "hereof," "herein" and words to similar effect refer to this Note in its 
entirety, and (iii) the use of the word "including" in this Note shall be by way of example rather 
than limitation. This Note may be executed by the parties hereto in one or more counterparts, 
each of which shall be deemed an original and all of which when taken together shall constitute 
one and the same instrument. Any signature delivered by a party by facsimile or electronic 
transmission shall be deemed to be an original signature hereto. 

2.12 Registered Obligation. This Note shall be registered (and such registration shall 
thereafter be maintained) as set forth in the Purchase Agreement. Notwithstanding any 
document, instrument or agreement relating to this Note to the contrary, transfer of this Note (or 
the right to any payments of principal or stated interest thereunder) may only be effected by (i) 
surrender of this Note and either the reissuance by Companies of this Note to the new holder or 
the issuance by Companies of a new instrument to the new holder or (ii) registration of such 
holder as an assignee in accordance with the Purchase Agreement. 
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IN WITNESS WHEREOF, each Company has caused this Secured Term Note to be 
signed in its name effective as of this L_] day of June, 2016. 

100~9811 

KINGDOM ENERGY RESOURCES, LLC 

By:~A\1\L 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

DDB ENERGY RESOURCES, LLC 

By:~A.VIL 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

MONTANA BAKKEN, LLC 

By: \J~A.\JvL-
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

LITTLE CREEK COAL CO., INC. 

By: ~N.\Al-J 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

GREEN EQUITY PARTNERS, LLC 

By: ~hlA .VJL 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

SIGNATURE PAGE TO 
SECURED TERM NOTE 



10089811 

KEP-RMA, LLC 

By: ~J\.0~()_ 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

SIGNATURE PAGE TO 
SECURED TERM NOTE 



EXHIBIT 2



THIS NOTE HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, 
AS AMENDED, OR APPLICABLE STATE SECURITIES LAWS. THIS NOTE MAY 
NOT BE OFFERED FOR SALE, SOLD, TRANSFERRED OR ASSIGNED (I) IN THE 
ABSENCE OF (A) AN EFFECTIVE REGISTRATION STATEMENT FOR THE 
SECURITIES UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR 
APPLICABLE STATE SECURITIES LAWS OR (B) AN OPINION OF COUNSEL, IN A 
GENERALLY ACCEPTABLE FORM, THAT REGISTRATION IS NOT REQUIRED 
UNDER SAID ACT OR APPLICABLE STATE SECURITIES LAWS OR (II) UNLESS 
SOLD PURSUANT TO RULE 144 UNDER SAID ACT. 

THIS NOTE IS REGISTERED WITH THE AGENT PURSUANT TO SECTION 14.5(b) 
OF THE PURCHASE AGREEMENT (AS DEFINED BELOW). TRANSFER OF ALL 
OR ANY PORTION OF THIS NOTE IS PERMITTED SUBJECT TO THE PROVISIONS 
SET FORTH IN SUCH SECTION 14.5 WHICH REQUIRE, AMONG OTHER THINGS, 
THAT NO TRANSFER IS EFFECTIVE UNTIL THE TRANSFEREE IS REFLECTED 
AS SUCH ON THE REGISTRY MAINTAINED WITH THE AGENT PURSUANT TO 
SUCH SECTION 12.5(b). 

SECURED TERM NOTE 

FOR VALUE RECEIVED, each of KJNGDOM ENERGY RESOURCES, LLC, a 
Wyoming limited liability company ("Kingdom Energy"), DDB ENERGY RESOURCES, LLC, 
a Wyoming limited liability company ("DDB"), MONTANA BAKKEN, LLC, a Nevada limited 
liability company ("Montana Bakken"), LITTLE CREEK COAL CO., INC., a Kentucky 
corporation ("Little Creek"), GREEN EQUITY PARTNERS, LLC, a Wyoming limited liability 
company ("Green Equity") and KEP-RMA, LLC, a Texas limited liability company ("KEP" and 
together with Kingdom Energy, DDB, Montana Bakken, Little Creek and Green Equity, each a 
"Company" and collectively the "Companies"), hereby promises to pay to BRE BCLIC 
PRIMARY, a New York Grantor Trust (the "Holder") or its registered assigns or successors in 
interest, the sum of ELEVEN MILLION EIGHT HUNDRED THOUSAND DOLLARS 
($11 ,800,000.00), together with any accrued and unpaid interest hereon subject to the terms and 
conditions set forth herein. 

Capitalized terms used herein without definition shall have the meanings ascribed to such 
terms in that certain Note Purchase Agreement, dated as [ ], 2016 (as am,ended, 
restated, modified and/or supplemented from time to time, the "Purchase Agreement") bong 
Companies, the Holder, each other Purchaser and BAM ADMINISTRATIVE SERVICES LLC, 
as agent for the Purchasers (the "Agent" and together with the Purchasers (including the Holder), 
collectively, the "Creditor Parties"), pursuant to which this Secured Term Note was issued. 

The following term shall apply to this Secured Term Note (this "Note"): 

"Maturity Date" shall mean[ __ ___,, 2018. 
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ARTICLE I 

CONTRACT RATE AND AMORTIZATION 

1.1 Interest. Subject to Sections 1.6 and 2.9, interest payable on the outstanding 
principal amount (the "Principal Amount") of this Note shall accrue on a daily basis on the 
Principal Amount of this Note outstanding from time to time at a per annum rate equal to fifteen 
percent (15.0%) (the "Contract Rate") from the issue date of this Note (the "Issue Date") until 
this Note is paid in full. Interest shall be payable on this Note commencing on July 1, 2016 and 
continuing on the first day of each consecutive calendar month (each, an "Interest Payment 
Date") thereafter through and including the date this Note is paid in full. All interest shall be 
calculated on the basis of a 365 day year and the actual number of days elapsed. For the period 
commencing on the date of this Note and ending on the fourth month anniversary thereof, 
interest on the Principal Amount of this Note that shall not have been paid in cash on the 
applicable Interest Payment Date shall accrue (each, a "PIK Amount") as of the applicable 
Interest Payment Date (each, a "PIK Payment Date") and be paid on such PIK Payment Date by 
addition of such PIK Amount to the Principal Amount. Commencing on the fifth month 
following the Issue Date, interest on the Principal Amount of this Note shall be payable in cash 
on each Interest Payment Date. All payments under this Note shall be made in lawful money of 
the United States of America. 

1.2 Principal Payments. The entire outstanding Principal Amount together with any 
accrued and unpaid interest and any and all other unpaid amounts which are then owing by the 
Companies to the Holder under this Note, the Purchase Agreement and/or any other Related 
Agreement shall be due and payable on the Maturity Date or earlier acceleration thereof. 

1.3 Optional Prepayment. Companies may prepay this Note in whole or in part prior 
to the Maturity Date ("Optional Prepayment") by paying to the Holder a sum of money equal to 
(i) the Principal Amount to be so prepaid plus all accrued but unpaid interest thereon plus in the 
event of prepayment in full or in part, all other sums due, accrued or payable to the Holder 
arising under this Note, the Purchase Agreement or any other Related Agreement, in each case 
outstanding on the Prepayment Payment Date (as defined below) plus (ii) the applicable Early 
Payment Amount (as defined below) (the sum of clauses (i) and (ii) above, the "Prepayment 
Amount"). Company shall deliver to Agent a written notice of prepayment (the "Notice of 
Prepayment") specifying the date for such Optional Prepayment (the "Prepayment Payment 
Date"), which date shall be prior to the Maturity Date and no less than five (5) business days 
after the date of the Notice of Prepayment. If any Notes issued pursuant to the Purchase 
Agreement, in addition to this Note, are outstanding (collectively, the "Outstanding Notes") and 
Companies pursuant to this Section 1.3 elect to make an Optional Prepayment, then Companies 
shall take the same action with respect to all Outstanding Notes and make such payments to all 
holders of Outstanding Notes on a pro rata basis based upon the Prepayment Amount under and 
as defined in each Outstanding Note. The "Early Payment Amount" shall be equal to: (((D/360) 
x I) x P) where D, I and P are as defined below: 
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D Number of calendar days from the Prepayment Payment Date through 
and including the Maturity Date. 
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I Contract Rate or Default Interest Rate (if applicable). 

P The Principal Amount so prepaid on the Prepayment Payment Date 

1.4 Mandatory Prepayment Events. 

(a) Unless waived in writing by the Agent, Companies shall prepay this Note 
in an amount equal to the Holder's Allocation Percentage of 100% of the Net Proceeds (as 
hereafter defined) derived from each of the following: (i) any incurrence of Indebtedness or other 
capital raising or financing transaction (other than Net Proceeds of any purchase money 
Indebtedness incurred as permitted by clause (e) of Section 8.15 of the Purchase Agreement), (ii) 
any insurance claims relating to any of the Collateral (to the extent such proceeds are not used to 
replace, restore or repair such Collateral), (iii) any sale of Collateral (other than the sale of coal 
and cement kiln dust ("CKD") in the ordinary course of such Company's business) and/or (iv) 
the sale of timber, each a "Mandatory Prepayment Event." Notwithstanding the foregoing, in the 
event Companies raise capital solely through the issuance of equity or receive cash proceeds 
from the exercise of outstanding warrants ("Equity Raise"), such Equity Raise shall not subject 
Companies to a Mandatory Prepayment Event, provided that no Event of Default exists at the 
time of the Equity Raise or would have occurred but for the passage of time or the giving of 
notice, or both, in which case the Equity Raise would create a Mandatory Prepayment Event. 
Any prepayments made by Companies pursuant to a Mandatory Prepayment Event shall be 
applied to the outstanding principal balance of the Outstanding Notes on a pro rata basis (based 
upon the respective outstanding principal amounts thereof). No prepayment fees shall be due as 
a result of any Mandatory Prepayment Event under this Section 1.4 except for a Mandatory 
Prepayment Event from the proceeds of an Equity Raise while an Event of Default exists or 
would have occurred but for the passage of time or the giving of notice, or both. In addition to 
the foregoing, the Companies shall be required to prepay the Outstanding Notes in accordance 
the terms and provisions of Section 2.4 of the Purchase Agreement. Notwithstanding the 
foregoing, no Company shall use the proceeds derived from any Equity Raise to redeem or pay 
any indebtedness that is subordinated to the Obligations (as defined in the Security Agreement 
referred to in the Purchase Agreement) without the prior written consent of the Agent (other than 
the payment of accounts payable in the ordinary course of business). Notwithstanding the 
requirements of clause (iv) above, from the Net Proceeds generated from the first Six Hundred 
Thousand Dollars ($600,0000) in sales of timber, the Companies shall be required to prepay the 
principal balance of this Note in an amount equal to the product of (a) the Holder's Allocation 
Percentage times (b) Three Hundred Seventy Thousand Dollars ($370,000). For purposes of this 
Section 1.4, the term "Net Proceeds" means (I) in the case of clause (i) above, gross proceeds 
less expenses, (2) in the case of clause (ii) above, gross proceeds and (3) in the case of clauses 
(iii) and (iv) above, gross proceeds less royalties to the Creditor Parties. 

1.5 Events of Default. The occurrence of any of the following events set forth in this 
Section 1.6 shall constitute an event of default ("Event of Default") hereunder: 

(a) Failure to Pay. Any Company fails to pay when due any installment of 
principal, interest or other fees hereon in accordance herewith, or any Company fails to pay any 
of the other obligations under the Purchaser Agreement or any Related Agreement, including 
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without limitation the Obligations under and as defined in the Security Agreement, in each case 
when due; 

(b) Breach of Covenant. (i) Any Company breaches any covenant or other 
term or prov1S1on of this Note, the Purchase Agreement or any Related Agreement in any 
material respect and such breach, if subject to cure, continues for a period of ten (I 0) days after 
the occurrence thereof; 

(c) Breach of Representations and Warranties. Any representation, warranty 
or statement made or furnished by any Company or any of its Subsidiaries in this Note, the 
Purchase Agreement or any Related Agreement shall at any time be false or misleading in any 
material respect on the date as of which made or deemed made; 

(d) Default Under Other Agreements. The occurrence of any default (or 
similar term) or other event relating to any Indebtedness or Contingent Obligation of any 
Company beyond the period of grace (if any), (i) the effect of which default or other event is to 
cause, or permit the holder or holders of such indebtedness or beneficiary or beneficiaries of such 
contingent obligation to cause, such Indebtedness to become due prior to its stated maturity or 
any such Contingent Obligation to become payable and (ii) (x) the aggregate amount of any such 
Indebtedness to become due prior to its stated maturity and any such Contingent Obligations to 
become payable is in excess of $300,000, or (y) such default or other event is reasonably likely 
to result in a Material Adverse Effect; 

(e) Bankruptcy. Any Company or any of its Subsidiaries shall (i) apply for, 
consent to or suffer to exist the appointment of, or the taking of possession by, a receiver, 
custodian, trustee or liquidator of itself or of all or a substantial part of its property, (ii) make a 
general assignment for the benefit of creditors, (iii) commence a voluntary case under the federal 
bankruptcy laws (as now or hereafter in effect), (iv) be adjudicated a bankrupt or insolvent, 
(v) file a petition seeking to take advantage of any other law providing for the relief of debtors, 
(vi) acquiesce to, without challenge within fifteen business (15) days of the filing thereof, or 
failure to have dismissed, within sixty (60) days, any petition filed against it in any involuntary 
case under such bankruptcy laws, or (vii) take any action for the purpose of effecting any of the 
foregoing; 

(f) Judgments. Attachments or levies are made upon any Company's or any 
of its Subsidiaries' assets or a judgment is rendered against any Company or any of its 
Subsidiaries or any of its or their property involving a liability which is in excess of $100,000 in 
the aggregate with any other such liability (other than liability covered under available 
insurance) or could reasonably be expected to have a Material Adverse Effect and which shall 
not have been vacated, discharged, stayed or bonded within thirty (30) days from the entry 
thereof; 

(g) Insolvency. Any Company or any of its Subsidiaries shall admit in 
writing its inability, or be generally unable, to pay its debts as they become due or cease 
operations of its present business; 
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(h) Change of Control. A Change of Control (as defined below) shall occur 
with respect to any Company, unless the Agent shall have expressly consented to such Change of 
Control in writing, which consent shall not be unreasonably withheld. A "Change of Control" 
means, at any time, any of the following: (i) Kingdom Resources, LLC, a Wyoming limited 
liability company, shall cease to own at least (I) 99% of the membership interests in Kingdom 
Energy, (2) 1% of the membership interests in DDB or (3) 1% of the membership interests in 
Montana Bakken; (ii) Kingdom Energy shall cease to own at least (I) 1% of the membership 
interests in DDB, (2) 100% of the issued and outstanding shares of Little Creek or (3) 98% of the 
membership interests in Montana Bakken; (iii) EcoManagement, LLC, a Wyoming limited 
liability company, shall cease to own at least (1) 1% of the membership interests in Green Equity 
or (2) 1% of the membership interests in KEP; (iv) Green Equity shall cease to own at least 99% 
of the membership interests in KEP; (v) Philip W. Pearce, as Trustee of the Garner Trust, U/A/D 
January 6, 2006, as amended, a Texas trust, shall cease to own at least 49.5% of the membership 
interests in Green Equity; (vi) Mark A. Wilson shall cease to own at least 1% of the membership 
interests in Kingdom Energy; or (vii) DouglasS. Warriner shall cease to own at least (1) 1% of 
the membership interests in DDB or (2) 1% of the membership interests in Montana Bakken; 

(i) Failure of Liens. Agent's lien on any Collateral shall fail or cease to 
constitute a first priority validly perfected security interest. 

1.6 Default Interest. Following the occurrence and during the continuance of any 
Event of Default, the Contract Rate shall be increased to a per annum rate equal to the highest 
rate permitted under applicable law ("Default Interest Rate"), and all outstanding obligations 
under this Note, the Purchase Agreement and each other Related Agreement, including unpaid 
interest, shall continue to accrue interest at the Default Interest Rate from the date of such Event 
of Default until the date such Event of Default is cured or waived in writing by the Agent. 

1. 7 Acceleration. If any Event of Default shall have occurred and be continuing after 
giving effect to any applicable cure or grace period, (a) if such event is an Event of Default 
specified in Section 1.5(e), all of the Notes at the time outstanding shall automatically become 
immediately due and payable together with interest accrued thereon, without any requirement of 
presentment, demand, protest or notice of any kind, all of which are hereby waived, and (b) if 
such event is not an Event of Default specified in Section 1.5(e) (as a result of which the Notes 
have already been accelerated), the Agent or the holders of a majority of the outstanding 
principal amount of the Notes may at their option, by notice in writing to Companies, declare all 
of the Notes to be, and all of the Notes shall thereupon be and become, immediately due and 
payable together with interest accrued thereon, without any requirement of further presentment, 
demand, protest or other notice of any kind, all of which are hereby waived and with the consent 
of the Creditor Parties, the Agent shall exercise on behalf of the Creditor Parties (including the 
holders of all of the Notes) all rights and remedies available to them under the Security 
Agreement and any other Related Document. 

2.1 
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2.2 Failure or Indulgence Not Waiver. No failure or delay on the part of the Holder 
hereof in the exercise of any power, right or privilege hereunder shall operate as a waiver 
thereof, nor shall any single or partial exercise of any such power, right or privilege preclude 
other or further exercise thereof or of any other right, power or privilege. All rights and 
remedies existing hereunder are cumulative to, and not exclusive of, any rights or remedies 
otherwise available. ~ 

2.3 Notices. Any notice herein required or permitted to be given shall be given in 
writing in accordance with the terms of the Purchase Agreement. 

2.4 Amendment Provision. The term "Note" and all references thereto, as used 
throughout this instrument, shall mean this instrument as originally executed, or iflater amended 
or supplemented in a writing executed by the Companies and acknowledged by the Holder and 
the Agent, then as so amended or supplemented, and any successor instrument as such successor 
instrument may be amended or supplemented. 

2.5 Assignability. This Note shall be binding upon each Company and its successors 
and assigns, and shall inure to the benefit of the Holder and its successors and assigns, and may 
be assigned by the Holder in accordance with the requirements of the Purchase Agreement. No 
Company may assign any of its obligations under this Note without the prior written consent of 
the Holder, any such purported assignment without such consent being null and void. 

2.6 Cost of Collection. In case of the occurrence of an Event of Default under this 
Note, Companies shall pay the Holder the Holder's costs of collection, including reasonable fees 
associated with the hiring of experts and reasonable attorneys' fees. 

2.7 Governing Law, Jurisdiction and Waiver of Jury Trial. 

(a) THIS NOTE SHALL BE GOVERNED BY AND CONSTRUED AND 
ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, 
WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. 

(b) EACH COMPANY HEREBY CONSENTS AND AGREES THAT THE 
STATE AND/OR FEDERAL COURTS LOCATED IN THE COUNTY OF NEW YORK, 
STATE OF NEW YORK SHALL HAVE EXCLUSIVE JURISDICTION TO HEAR AND 
DETERMINE ANY CLAIMS OR DISPUTES BETWEEN ANY COMPANY, ON THE ONE 
HAND, AND THE HOLDER AND/OR ANY OTHER CREDITOR PARTY, ON THE OTHER 
HAND, PERTAINING TO THIS NOTE OR ANY OF THE OTHER RELATED 
AGREEMENTS OR TO ANY MATTER ARISING OUT OF OR RELATED TO THIS NOTE 
OR ANY OF THE RELATED AGREEMENTS; PROVIDED, THAT EACH COMPANY 
ACKNOWLEDGES THAT ANY APPEALS FROM THOSE COURTS MAY HAVE TO BE 
HEARD BY A COURT LOCATED OUTSIDE OF THE COUNTY OF NEW YORK, STATE 
OF NEW YORK; AND FURTHER PROVIDED, THAT NOTHING IN THIS NOTE SHALL 
BE DEEMED OR OPERATE TO PRECLUDE THE HOLDER AND/OR ANY OTHER 
CREDITOR PARTY FROM BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN 
ANY OTHER JURISDICTION WHERE ANY OF THE COLLATERAL IS LOCATED TO 
COLLECT THE LIABILITIES (AS DEFINED IN THE SECURITY AGREEMENT), TO 
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REALIZE ON THE COLLATERAL (AS DEFINED IN THE SECURITY AGREEMENT AND 
EACH RELATED AGREEMENT) OR ANY OTHER SECURITY FOR THE OBLIGATIONS, 
OR TO ENFORCE A JUDGMENT OR OTHER COURT ORDER IN FAVOR OF THE 
HOLDER AND/OR ANY OTHER CREDITOR PARTY. EACH COMPANY EXPRESSLY 
SUBMITS AND CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION 
OR SUIT COMMENCED IN ANY SUCH COURT, AND EACH COMPANY HEREBY 
W AlVES ANY OBJECTION WHICH IT MAY HAVE BASED UPON LACK OF PERSONAL 
JURISDICTION, IMPROPER VENUE OR FORUM NON CONVENIENS. EACH 
COMPANY HEREBY WAIVES PERSONAL SERVICE OF THE SUMMONS, COMPLAINT 
AND OTHER PROCESS ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT 
SERVICE OF SUCH SUMMONS, COMPLAINT AND OTHER PROCESS MAY BE MADE 
BY REGISTERED OR CERTIFIED MAIL ADDRESSED TO SUCH COMPANY AT THE 
ADDRESS SET FORTH IN THE PURCHASE AGREEMENT AND THAT SERVICE SO 
MADE SHALL BE DEEMED COMPLETED UPON THE EARLIER OF SUCH COMPANY'S 
ACTUAL RECEIPT THEREOF OR FIVE (5) DAYS AFTER DEPOSIT IN THE U.S. MAIL, 
PROPER POSTAGE PREPAID. 

(c) EACH COMPANY DESIRES THAT ITS DISPUTES BE RESOLVED 
BY A JUDGE APPLYING SUCH APPLICABLE LAWS. THEREFORE, TO ACHIEVE THE 
BEST COMBINATION OF THE BENEFITS OF THE JUDICIAL SYSTEM AND/OR OF 
ARBITRATION, EACH COMPANY HERETO W AlVES ALL RIGHTS TO TRIAL BY JURY 
IN ANY ACTION, SUIT, OR PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE, 
WHETHER ARISING IN CONTRACT, TORT, OR OTHERWISE BETWEEN THE HOLDER 
AND/OR ANY OTHER CREDITOR PARTY, ON THE ONE HAND, AND EACH 
COMPANY, ON THE OTHER HAND, ARISING OUT OF, CONNECTED WITH, RELATED 
OR INCIDENTAL TO THE RELATIONSHIP ESTABLISHED BETWEEN THEM IN 
CONNECTION WITH THIS NOTE, ANY OTHER RELATED AGREEMENT OR THE 
TRANSACTIONS RELATED HERETO OR THERETO. 

2.8 Severability. In the event that any provision of this Note is invalid or 
unenforceable under any applicable statute or rule of law, then such provision shall be deemed 
inoperative to the extent that it may conflict therewith and shall be deemed modified to conform 
with such statute or rule of law. Any such provision which may prove invalid or unenforceable 
under any law shall not affect the validity or enforceability of any other provision of this Note. 

2.9 Maximum Payments. Nothing contained herein shall be deemed to establish or 
require the payment of a rate of interest or other charges in excess of the maximum permitted by 
applicable law. In the event that the rate of interest required to be paid or other charges 
hereunder exceed the maximum rate permitted by such law, any payments in excess of such 
maximum rate shall be credited against amounts owed by Companies to the Holder and thus 
refunded to Companies. 

2.10 Security Interest. The Agent, for the ratable benefit of the Creditor Parties, has 
been granted a security interest in certain assets of Companies as more fully described in the 
Security Agreement and the other Related Agreements. 
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2.11 Construction; Counteroarts. Each party acknowledges that its legal counsel 
participated in the preparation of this Note and, therefore, stipulates that the rule of construction 
that ambiguities are to be resolved against the drafting party shall not be applied in the 
interpretation of this Note to favor any party against the other. Unless the context otherwise 
requires, (i) words in the singular or plural include the singular and plural and pronouns stated in 
either the masculine, the feminine or neuter gender shall include the masculine, feminine and 
neuter, (ii) the words "hereof," "herein" and words to similar effect refer to this Note in its 
entirety, and (iii) the use of the word "including" in this Note shall be by way of example rather 
than limitation. This Note may be executed by the parties hereto in one or more counterparts, 
each of which shall be deemed an original and all of which when taken together shall constitute 
one and the same instrument. Any signature delivered by a party by facsimile or electronic 
transmission shall be deemed to be an original signature hereto. 

2.12 Registered Obligation. This Note shall be registered (and such registration shall 
thereafter be maintained) as set forth in the Purchase Agreement. Notwithstanding any 
document, instrument or agreement relating to this Note to the contrary, transfer of this Note (or 
the right to any payments of principal or stated interest thereunder) may only be effected by (i) 
surrender of this Note and either the reissuance by Companies of this Note to the new holder or 
the issuance by Companies of a new instrument to the new holder or (ii) registration of such 
holder as an assignee in accordance with the Purchase Agreement. 
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IN WITNESS WHEREOF, each Company has caused this Secured Term Note to be 
signed in its name effective as of this(_] day of June, 2016. 

10089797 

KINGDOM ENERGY RESOURCES, LLC 

By:~~~ 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

DDB ENERGY RESOURCES, LLC 

By: ~AVV~ 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

MONTANA BAKKEN, LLC 

By: ~A,wL-
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

LITTLE CREEK COAL CO., INC. 

By:~A\}vL 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

GREEN EQUITY PARTNERS, LLC 

By: ~/tv,vJL 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

SIGNATURE PAGE TO 
SECURED TERM NOTE 



10089797 

KEP-RMA, LLC 

By: ~~A :JR_, 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

SIGNATURE PAGE TO 
SECURED TERM NOTE 



  EXHIBIT 3



THIS NOTE HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, 
AS AMENDED, OR APPLICABLE STATE SECURITIES LAWS. THIS NOTE MAY 
NOT BE OFFERED FOR SALE, SOLD, TRANSFERRED OR ASSIGNED (I) IN THE 
ABSENCE OF (A) AN EFFECTIVE REGISTRATION STATEMENT FOR THE 
SECURITIES UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR 
APPLICABLE STATE SECURITIES LAWS OR (B) AN OPINION OF COUNSEL, IN A 
GENERALLY ACCEPTABLE FORM, THAT REGISTRATION IS NOT REQUIRED 
UNDER SAID ACT OR APPLICABLE STATE SECURITIES LAWS OR (II) UNLESS 
SOLD PURSUANT TO RULE 144 UNDER SAID ACT. 

THIS NOTE IS REGISTERED WITH THE AGENT PURSUANT TO SECTION 14.5(b) 
OF THE PURCHASE AGREEMENT (AS DEFINED BELOW). TRANSFER OF ALL 
OR ANY PORTION OF THIS NOTE IS PERMITTED SUBJECT TO THE PROVISIONS 
SET FORTH IN SUCH SECTION 14.5 WHICH REQUIRE, AMONG OTHER THINGS, 
THAT NO TRANSFER IS EFFECTIVE UNTIL THE TRANSFEREE IS REFLECTED 
AS SUCH ON THE REGISTRY MAINTAINED WITH THE AGENT PURSUANT TO 
SUCH SECTION 12.5(b). 

SECURED TERM NOTE 

FOR VALUE RECEIVED, each of KINGDOM ENERGY RESOURCES, LLC, a 
Wyoming limited liability company ("Kingdom Energy"), DDB ENERGY RESOURCES, LLC, 
a Wyoming limited liability company ("DDB"), MONTANA BAKKEN, LLC, a Nevada limited 
liability company ("Montana Bakken"), LITTLE CREEK COAL CO., INC., a Kentucky 
corporation ("Little Creek"), GREEN EQUITY PARTNERS, LLC, a Wyoming limited liability 
company ("Green Equity") and KEP-RMA, LLC, a Texas limited liability company ("KEP" and 
together with Kingdom Energy, DDB, Montana Bakken, Little Creek and Green Equity, each a 
"Company" and collectively the "Companies"), hereby promises to pay to BRE WNIC 2013 
LTC PRIMARY, a New York Grantor Trust (the "Holder") or its registered assigns or 
successors in interest, the sum of SIX MILLION DOLLARS ($6,000,000.00), together with any 
accrued and unpaid interest hereon subject to the terms and conditions set forth herein. 

Capitalized terms used herein without definition shall have the meanings ascribed to such 
terms in that certain Note Purchase Agreement, dated as [ ], 2016 (as amended, 
restated, modified and/or supplemented from time to time, the "Purchase Agreement") among 
Companies, the Holder, each other Purchaser and BAM ADMINISTRATIVE SERVICES LLC, 
as agent for the Purchasers (the "Agent" and together with the Purchasers (including the Holder), 
collectively, the "Creditor Parties"), pursuant to which this Secured Term Note was issued. 

The following term shall apply to this Secured Term Note (this "Note"): 

"Maturity Date" shall mean [ ___ ], 2018. 
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ARTICLE I 

CONTRACT RATE AND AMORTIZATION 

1.1 Interest. Subject to Sections 1.6 and 2.9, interest payable on the outstanding 
principal amount (the "Principal Amount") of this Note shall accrue on a daily basis on the 
Principal Amount of this Note outstanding from time to time at a per annum rate equal to fifteen 
percent (15.0%) (the "Contract Rate") from the issue date of this Note (the "Issue Date") until 
this Note is paid in full. Interest shall be payable on this Note commencing on July I, 2016 and 
continuing on the first day of each consecutive calendar month (each, an "Interest Payment 
Date") thereafter through and including the date this Note is paid in full. All interest shall be 
calculated on the basis of a 365 day year and the actual number of days elapsed. For the period 
commencing on the date of this Note and ending on the fourth month anniversary thereof, 
interest on the Principal Amount of this Note that shall not have been paid in cash on the 
applicable Interest Payment Date shall accrue (each, a "PIK Amount") as of the applicable 
Interest Payment Date (each, a "PIK Pavment Date") and be paid on such PIK Payment Date by 
addition of such PIK Amount to the Principal Amount. Commencing on the fifth month 
following the Issue Date, interest on the Principal Amount of this Note shall be payable in cash 
on each Interest Payment Date. All payments under this Note shall be made in lawful money of 
the United States of America. 

1.2 Principal Payments. The entire outstanding Principal Amount together with any 
accrued and unpaid interest and any and all other unpaid amounts which are then owing by the 
Companies to the Holder under this Note, the Purchase Agreement and/or any other Related 
Agreement shall be due and payable on the Maturity Date or earlier acceleration thereof. 

1.3 Optional Prepayment. Companies may prepay this Note in whole or in part prior 
to the Maturity Date ("Optional Prepayment") by paying to the Holder a sum of money equal to 
(i) the Principal Amount to be so prepaid plus all accrued but unpaid interest thereon plus in the 
event of prepayment in full or in part, all other sums due, accrued or payable to the Holder 
arising under this Note, the Purchase Agreement or any other Related Agreement, in each case 
outstanding on the Prepayment Payment Date (as defined below) plus (ii) the applicable Early 
Payment Amount (as defined below) (the sum of clauses (i) and (ii) above, the "Prepayment 
Amount"). Company shall deliver to Agent a written notice of prepayment (the "Notice of 
Prepayment") specifying the date for such Optional Prepayment (the "Prepayment Payment 
Date"), which date shall be prior to the Maturity Date and no less than five (5) business days 
after the date of the Notice of Prepayment. If any Notes issued pursuant to the Purchase 
Agreement, in addition to this Note, are outstanding (collectively, the "Outstanding Notes") and 
Companies pursuant to this Section 1.3 elect to make an Optional Prepayment, then Companies 
shall take the same action with respect to all Outstanding Notes and make such payments to all 
holders of Outstanding Notes on a pro rata basis based upon the Prepayment Amount under and 
as defined in each Outstanding Note. The "Early Payment Amount" shall be equal to: (((D/360) 
x I) x P) where D, I and P are as defined below: 
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I Contract Rate or Default Interest Rate (if applicable). 

P The Principal Amount so prepaid on the Prepayment Payment Date 

1.4 Mandatory Prepayment Events. 

(a) Unless waived in writing by the Agent, Companies shall prepay this Note 
in an amount equal to the Holder's Allocation Percentage of 100% of the Net Proceeds (as 
hereafter defined) derived from each of the following: (i) any incurrence of Indebtedness or other 
capital raising or financing transaction (other than Net Proceeds of any purchase money 
Indebtedness incurred as permitted by clause (e) of Section 8.15 of the Purchase Agreement), (ii) 
any insurance claims relating to any of the Collateral (to the extent such proceeds are not used to 
replace, restore or repair such Collateral), (iii) any sale of Collateral (other than the sale of coal 
and cement kiln dust ("CKD") in the ordinary course of such Company's business) and/or (iv) 
the sale of timber, each a "Mandatory Prepayment Event." Notwithstanding the foregoing, in the 
event Companies raise capital solely through the issuance of equity or receive cash proceeds 
from the exercise of outstanding warrants ("Equity Raise"), such Equity Raise shall not subject 
Companies to a Mandatory Prepayment Event, provided that no Event of Default exists at the 
time of the Equity Raise or would have occurred but for the passage of time or the giving of 
notice, or both, in which case the Equity Raise would create a Mandatory Prepayment Event. 
Any prepayments made by Companies pursuant to a Mandatory Prepayment Event shall be 
applied to the outstanding principal balance of the Outstanding Notes on a pro rata basis (based 
upon the respective outstanding principal amounts thereof). No prepayment fees shall be due as 
a result of any Mandatory Prepayment Event under this Section 1.4 except for a Mandatory 
Prepayment Event from the proceeds of an Equity Raise while an Event of Default exists or 
would have occurred but for the passage of time or the giving of notice, or both. In addition to 
the foregoing, the Companies shall be required to prepay the Outstanding Notes in accordance 
the terms and provisions of Section 2.4 of the Purchase Agreement. Notwithstanding the 
foregoing, no Company shall use the proceeds derived from any Equity Raise to redeem or pay 
any indebtedness that is subordinated to the Obligations (as defined in the Security Agreement 
referred to in the Purchase Agreement) without the prior written consent of the Agent (other than 
the payment of accounts payable in the ordinary course of business). Notwithstanding the 
requirements of clause (iv) above, from the Net Proceeds generated from the first Six Hundred 
Thousand Dollars ($600,0000) in sales of timber, the Companies shall be required to prepay the 
principal balance of this Note in an amount equal to the product of (a) the Holder's Allocation 
Percentage times (b) Three Hundred Seventy Thousand Dollars ($370,000). For purposes of this 
Section 1.4, the term "Net Proceeds" means (1) in the case of clause (i) above, gross proceeds 
less expenses, (2) in the case of clause (ii) above, gross proceeds and (3) in the case of clauses 
(iii) and (iv) above, gross proceeds less royalties to the Creditor Parties. 

1.5 Events of Default. The occurrence of any of the following events set forth in this 
Section 1.6 shall constitute an event of default ("Event of Default") hereunder: 

(a) Failure to Pay. Any Company fails to pay when due any installment of 
principal, interest or other fees hereon in accordance herewith, or any Company fails to pay any 
of the other obligations under the Purchaser Agreement or any Related Agreement, including 
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without limitation the Obligations under and as defined in the Security Agreement, in each case 
when due; 

(b) Breach of Covenant. (i) Any Company breaches any covenant or other 
term or provlSlon of this Note, the Purchase Agreement or any Related Agreement in any 
material respect and such breach, if subject to cure, continues for a period of ten (1 0) days after 
the occurrence thereof; 

(c) Breach of Representations and Warranties. Any representation, warranty 
or statement made or furnished by any Company or any of its Subsidiaries in this Note, the 
Purchase Agreement or any Related Agreement shall at any time be false or misleading in any 
material respect on the date as of which made or deemed made; 

(d) Default Under Other Agreements. The occurrence of any default (or 
similar term) or other event relating to any Indebtedness or Contingent Obligation of any 
Company beyond the period of grace (if any), (i) the effect of which default or other event is to 
cause, or permit the holder or holders of such indebtedness or beneficiary or beneficiaries of such 
contingent obligation to cause, such Indebtedness to become due prior to its stated maturity or 
any such Contingent Obligation to become payable and (ii) (x) the aggregate amount of any such 
Indebtedness to become due prior to its stated maturity and any such Contingent Obligations to 
become payable is in excess of $300,000, or (y) such default or other event is reasonably likely 
to result in a Material Adverse Effect; 

(e) Bankruptcy. Any Company or any of its Subsidiaries shall (i) apply for, 
consent to or suffer to exist the appointment of, or the taking of possession by, a receiver, 
custodian, trustee or liquidator of itself or of all or a substantial part of its property, (ii) make a 
general assignment for the benefit of creditors, (iii) commence a voluntary case under the federal 
bankruptcy laws (as now or hereafter in effect), (iv) be adjudicated a bankrupt or insolvent, 
( v) file a petition seeking to take advantage of any other law providing for the relief of debtors, 
(vi) acquiesce to, without challenge within fifteen business (15) days of the filing thereof, or 
failure to have dismissed, within sixty (60) days, any petition filed against it in any involuntary 
case under such bankruptcy laws, or (vii) take any action for the purpose of effecting any of the 
foregoing; 

(f) Judgments. Attachments or levies are made upon any Company's or any 
of its Subsidiaries' assets or a judgment is rendered against any Company or any of its 
Subsidiaries or any of its or their property involving a liability which is in excess of $100,000 in 
the aggregate with any other such liability (other than liability covered under available 
insurance) or could reasonably be expected to have a Material Adverse Effect and which shall 
not have been vacated, discharged, stayed or bonded within thirty (30) days from the entry 
thereof; 

(g) Insolvency. Any Company or any of its Subsidiaries shall admit in 
wntmg its inability, or be generally unable, to pay its debts as they become due or cease 
operations of its present business; 
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(h) Change of Control. A Change of Control (as defined below) shall occur 
with respect to any Company, unless the Agent shall have expressly consented to such Change of 
Control in writing, which consent shall not be unreasonably withheld. A "Change of Control" 
means, at any time, any of the following: (i) Kingdom Resources, LLC, a Wyoming limited 
liability company, shall cease to own at least (I) 99% of the membership interests in Kingdom 
Energy, (2) 1% of the membership interests in DDB or (3) 1% of the membership interests in 
Montana Bakken; (ii) Kingdom Energy shall cease to own at least (1) 1% of the membership 
interests in DDB, (2) 100% of the issued and outstanding shares of Little Creek or (3) 98% of the 
membership interests in Montana Bakken; (iii) EcoManagement, LLC, a Wyoming limited 
liability company, shall cease to own at least (1) 1% of the membership interests in Green Equity 
or (2) 1% of the membership interests in KEP; (iv) Green Equity shall cease to own at least 99% 
of the membership interests in KEP; (v) Philip W. Pearce, as Trustee of the Gamer Trust, U/A/D 
January 6, 2006, as amended, a Texas trust, shall cease to own at least 49.5% of the membership 
interests in Green Equity; (vi) Mark A. Wilson shall cease to own at least 1% of the membership 
interests in Kingdom Energy; or (vii) DouglasS. Warriner shall cease to own at least (I) 1% of 
the membership interests in DDB or (2) 1% of the membership interests in Montana Bakken; 

(i) Failure of Liens. Agent's lien on any Collateral shall fail or cease to 
constitute a first priority validly perfected security interest. 

1.6 Default Interest. Following the occurrence and during the continuance of any 
Event of Default, the Contract Rate shall be increased to a per annum rate equal to the highest 
rate permitted under applicable law ("Default Interest Rate"), and all outstanding obligations 
under this Note, the Purchase Agreement and each other Related Agreement, including unpaid 
interest, shall continue to accrue interest at the Default Interest Rate from the date of such Event 
of Default until the date such Event of Default is cured or waived in writing by the Agent. 

1. 7 Acceleration. If any Event of Default shall have occurred and be continuing after 
giving effect to any applicable cure or grace period, (a) if such event is an Event of Default 
specified in Section 1.5(e), all of the Notes at the time outstanding shall automatically become 
immediately due and payable together with interest accrued thereon, without any requirement of 
presentment, demand, protest or notice of any kind, all of which are hereby waived, and (b) if 
such event is not an Event of Default specified in Section 1.5(e) (as a result of which the Notes 
have already been accelerated), the Agent or the holders of a majority of the outstanding 
principal amount of the Notes may at their option, by notice in writing to Companies, declare all 
of the Notes to be, and all of the Notes shall thereupon be and become, immediately due and 
payable together with interest accrued thereon, without any requirement of further presentment, 
demand, protest or other notice of any kind, all of which are hereby waived and with the consent 
of the Creditor Parties, the Agent shall exercise on behalf of the Creditor Parties (including the 
holders of all of the Notes) all rights and remedies available to them under the Security 
Agreement and any other Related Document. 

2.1 
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2.2 Failure or Indulgence Not Waiver. No failure or delay on the part of the Holder 
hereof in the exercise of any power, right or privilege hereunder shall operate as a waiver 
thereof, nor shall any single or partial exercise of any such power, right or privilege preclude 
other or further exercise thereof or of any other right, power or privilege. All rights and 
remedies existing hereunder are cumulative to, and not exclusive of, any rights or remedies 
otherwise available. 

2.3 Notices. Any notice herein required or permitted to be given shall be given in 
writing in accordance with the terms of the Purchase Agreement. 

2.4 Amendment Provision. The term "Note" and all references thereto, as used 
throughout this instrument, shall mean this instrument as originally executed, or if later amended 
or supplemented in a writing executed by the Companies and acknowledged by the Holder and 
the Agent, then as so amended or supplemented, and any successor instrument as such successor 
instrument may be amended or supplemented. 

2.5 Assignability. This Note shall be binding upon each Company and its successors 
and assigns, and shall inure to the benefit of the Holder and its successors and assigns, and may 
be assigned by the Holder in accordance with the requirements of the Purchase Agreement. No 
Company may assign any of its obligations under this Note without the prior written consent of 
the Holder, any such purported assignment without such consent being null and void. 

2.6 Cost of Collection. In case of the occurrence of an Event of Default under this 
Note, Companies shall pay the Holder the Holder's costs of collection, including reasonable fees 
associated with the hiring of experts and reasonable attorneys' fees. 

2.7 Governing Law, Jurisdiction and Waiver of Jury Trial. 

(a) THIS NOTE SHALL BE GOVERNED BY AND CONSTRUED AND 
ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, 
WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. 

(b) EACH COMPANY HEREBY CONSENTS AND AGREES THAT THE 
STATE AND/OR FEDERAL COURTS LOCATED IN THE COUNTY OF NEW YORK, 
STATE OF NEW YORK SHALL HAVE EXCLUSIVE JURISDICTION TO HEAR AND 
DETERMINE ANY CLAIMS OR DISPUTES BETWEEN ANY COMPANY, ON THE ONE 
HAND, AND THE HOLDER AND/OR ANY OTHER CREDITOR PARTY, ON THE OTHER 
HAND, PERTAINING TO THIS NOTE OR ANY OF THE OTHER RELATED 
AGREEMENTS OR TO ANY MATTER ARISING OUT OF OR RELATED TO THIS NOTE 
OR ANY OF THE RELATED AGREEMENTS; PROVIDED, THAT EACH COMPANY 
ACKNOWLEDGES THAT ANY APPEALS FROM THOSE COURTS MAY HAVE TO BE 
HEARD BY A COURT LOCATED OUTSIDE OF THE COUNTY OF NEW YORK, STATE 
OF NEW YORK; AND FURTHER PROVIDED, THAT NOTHING IN THIS NOTE SHALL 
BE DEEMED OR OPERATE TO PRECLUDE THE HOLDER AND/OR ANY OTHER 
CREDITOR PARTY FROM BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN 
ANY OTHER JURISDICTION WHERE ANY OF THE COLLATERAL IS LOCATED TO 
COLLECT THE LIABILITIES (AS DEFINED IN THE SECURITY AGREEMENT), TO 
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REALIZE ON THE COLLATERAL (AS DEFINED IN THE SECURITY AGREEMENT AND 
EACH RELATED AGREEMENT) OR ANY OTHER SECURITY FOR THE OBLIGATIONS, 
OR TO ENFORCE A JUDGMENT OR OTHER COURT ORDER IN FAVOR OF THE 
HOLDER AND/OR ANY OTHER CREDITOR PARTY. EACH COMPANY EXPRESSLY 

. SUBMITS AND CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION 
OR SUIT COMMENCED IN ANY SUCH COURT, AND EACH COMPANY HEREBY 
W AlVES ANY OBJECTION WHICH IT MAY HAVE BASED UPON LACK OF PERSONAL 
JURISDICTION, IMPROPER VENUE OR FORUM NON CONVENIENS. EACH 
COMPANY HEREBY WAIVES PERSONAL SERVICE OF THE SUMMONS, COMPLAINT 
AND OTHER PROCESS ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT 
SERVICE OF SUCH SUMMONS, COMPLAINT AND OTHER PROCESS MAY BE MADE 
BY REGISTERED OR CERTIFIED MAIL ADDRESSED TO SUCH COMPANY AT THE 
ADDRESS SET FORTH IN THE PURCHASE AGREEMENT AND THAT SERVICE SO 
MADE SHALL BE DEEMED COMPLETED UPON THE EARLIER OF SUCH COMPANY'S 
ACTUAL RECEIPT THEREOF OR FIVE (5) DAYS AFTER DEPOSIT IN THE U.S. MAIL, 
PROPER POSTAGE PREPAID. 

(c) EACH COMPANY DESIRES THAT ITS DISPUTES BE RESOLVED 
BY A JUDGE APPLYING SUCH APPLICABLE LAWS. THEREFORE, TO ACHIEVE THE 
BEST COMBINATION OF THE BENEFITS OF THE JUDICIAL SYSTEM AND/OR OF 
ARBITRATION, EACH COMPANY HERETO W AlVES ALL RIGHTS TO TRIAL BY JURY 
IN ANY ACTION, SUIT, OR PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE, 
WHETHER ARISING IN CONTRACT, TORT, OR OTHERWISE BETWEEN THE HOLDER 
AND/OR ANY OTHER CREDITOR PARTY, ON THE ONE HAND, AND EACH 
COMPANY, ON THE OTHER HAND, ARISING OUT OF, CONNECTED WITH, RELATED 
OR INCIDENTAL TO THE RELATIONSHIP ESTABLISHED BETWEEN THEM IN 
CONNECTION WITH THIS NOTE, ANY OTHER RELATED AGREEMENT OR THE 
TRANSACTIONS RELATED HERETO OR THERETO. 

2.8 Severability. In the event that any provision of this Note is invalid or 
unenforceable under any applicable statute or rule of law, then such provision shall be deemed 
inoperative to the extent that it may conflict therewith and shall be deemed modified to conform 
with such statute or rule of law. Any such provision which may prove invalid or unenforceable 
under any law shall not affect the validity or enforceability of any other provision of this Note. 

2.9 Maximum Payments. Nothing contained herein shall be deemed to establish or 
require the payment of a rate of interest or other charges in excess of the maximum permitted by 
applicable law. In the event that the rate of interest required to be paid or other charges 
hereunder exceed the maximum rate permitted by such law, any payments in excess of such 
maximum rate shall be credited against amounts owed by Companies to the Holder and thus 
refunded to Companies. 

2.10 Security Interest. The Agent, for the ratable benefit of the Creditor Parties, has 
been granted a security interest in certain assets of Companies as more fully described in the 
Security Agreement and the other Related Agreements. 
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2.11 Construction; Counterparts. Each party acknowledges that its legal counsel 
participated in the preparation of this Note and, therefore, stipulates that the rule of construction 
that ambiguities are to be resolved against the drafting party shall not be applied in the 
interpretation of this Note to favor any party against the other. Unless the context otherwise 
requires, (i) words in the singular or plural include the singular and plural and pronouns stated in 
either the masculine, the feminine or neuter gender shall include the masculine, feminine and 
neuter, (ii) the words "hereof," "herein" and words to similar effect refer to this Note in its 
entirety, and (iii) the use of the word "including" in this Note shall be by way of example rather 
than limitation. This Note may be executed by the parties hereto in one or more counterparts, 
each of which shall be deemed an original and all of which when taken together shall constitute 
one and the same instrument. Any signature delivered by a party by facsimile or electronic 
transmission shall be deemed to be an original signature hereto. 

2.12 Registered Obligation. This Note shall be registered (and such registration shall 
thereafter be maintained) as set forth in the Purchase Agreement. Notwithstanding any 
document, instrument or agreement relating to this Note to the contrary, transfer of this Note (or 
the right to any payments of principal or stated interest thereunder) may only be effected by (i) 
surrender of this Note and either the reissuance by Companies of this Note to the new holder or 
the issuance by Companies of a new instrument to the new holder or (ii) registration of such 
holder as an assignee in accordance with the Purchase Agreement. 
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IN WITNESS WHEREOF, each Company has caused this Secured Term Note to be 
signed in its name effective as of this [_]day of June, 2016. 

10089805 

KINGDOM ENERGY RESOURCES, LLC 

By: ·~UA Vv/r 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

DDB ENERGY RESOURCES, LLC 

By: ~4:-JvL~ 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

MONTANA BAKKEN, LLC 

By:~A.'JJ0 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

LITTLE CREEK COAL CO., INC. 

By:~\J\L 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

GREEN EQUITY PARTNERS, LLC 

By:~.iJG 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

SIGNATURE PAGE TO 
SECURED TERM NOTE 
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KEP-RMA, LLC 

By: V\~A>JJL 
Name: MARK A. WILSON 
Title: CEO & PRESIDENT 

SIGNATURE PAGE TO 
SECURED TERM NOTE 



EXHIBIT 4



ASSIGNMENT AGREEMENT 

(Kingdom Energy Resources, LLC) 

This ASSIGNMENT AGREEMENT (this "Agreement"), dated as of November 15,2016, 
for effectiveness as ofNovember 1, 2016 (the "Effective Date"), by and between BRe BCLIC 
Primary ("Assignor 1"), BRe WNIC 2013 LTC Primary ("Assignor 2" and, together with 
Assignor 1, the "Assignors" and each, an "Assignor"), Bankers Conseco Life Insurance 
Company ("Assignee 1"), and Washington National Insurance Company ("Assignee 2" and 
together with Assignee 1, the "Assignees" and each an "Assignee"). 

WITNESSETH: 

WHEREAS, the Assignors wish to transfer, and the Assignees wish to acquire, the assets 
listed on Exhibit A hereto opposite each Assignor's name (the "Asset"), as such exhibit may be 
amended, supplemented, or otherwise modified by mutual agreement of the parties from time to 
time; 

NOW, THEREFORE, in consideration of the premises and the mutual agreements 
hereinafter contained, and for good and valuable consideration, each Assignor and each Assignee 
hereby agrees as follows: 

1. Assignment. Each Assignor does hereby transfer, convey and assign, set over and 
otherwise convey (or "Assign") to each Assignee all of its right, title and interest in, to and under 
the Assets set forth opposite its name on Exhibit A hereto, including, to the extent applicable, (a) 
all payments paid in respect thereof and all monies due, to become due or paid in respect thereof 
accruing on and after the Effective Date and all liquidation proceeds and recoveries thereon; (b) 
such Assignor's pro rata portion of any and all security interests and liens and related property 
subject thereto from time to time securing payment by obligors under such Asset (the 
"Collateral"); (c) such Assignor's pro rata portion of all guaranties, indemnities and warranties, 
and other agreements or arrangements of whatever character from time to time supporting or 
securing payment of any indebtedness evidenced by the Asset; (d) such Assignor's pro rata portion 
of all cash and investments relating to the Asset on deposit in or otherwise credited to any of the 
Assignor's accounts; (e) all records of whatever nature with respect to the foregoing (provided that 
such Assignee hereby acknowledges that such Assignor shall retain possession of all such records 
for the benefit of such Assignor and the applicable Assignee); and (f) such Assignor's pro rata 
portion of all income, payments, proceeds and other benefits of any and all of the foregoing 
accruing on and after the Effective Date. 

2. Representation; Assumption of Obligations under Participations. Each 
Assignor hereby severally represents and warrants that it is the owner of the Assets set forth 
opposite its name on Exhibit A hereto as of the Effective Date and the date hereof. The assignment 
of the Assets shall in each respective case be subject in all respects to the rights of each participant, 
if any, under any participation agreement described in the footnote of Exhibit A, and each 
applicable Assignee hereby assumes all obligations of each related Assignor under the relevant 
participation agreement. 
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3. Joinder. To the extent that any joinder to any document is required by the issuer 
of the Asset in connection with the assignment of such Asset as contemplated herein, each 
Assignor and each Assignee hereby agrees to take such additional actions and enter into such 
additional document, as may be so required as a condition to such Assignment. 

4. Further Assurances. Each Assignor and each Assignee agrees to take all actions 
reasonably necessary to effectuate the purposes of this Agreement. In addition, each Assignor shall 
use its best efforts to cause the issuer of each note to which the Asset relates to issue to the 
applicable Assignee a separate note evidencing such Assignee's interest therein, provided that the 
failure to cause such separate note to be issued shall not impair or otherwise affect in any manner 
whatsoever the assignment contemplated hereby nor the effectiveness of this Agreement. 

5. No Recourse. Each Assignor and each Assignee hereby acknowledges that the 
Asset assigned hereunder is being assigned without any representation as to the collectability 
thereof. Each Assignee hereby acknowledges and agrees that they shall have no recourse to the 
applicable Assignor for any losses on the Asset due to default or delinquency of the related obligor. 

6. Governing Law. This Agreement shall be construed in accordance with the laws 
of the State of New York, without reference to its conflict oflaw principles, and the obligations, 
rights, and remedies of the parties under this Agreement shall be determined in accordance with 
such laws. 

7. Effectiveness. This Agreement shall be effective as ofthe date hereoffollowingthe 
execution and delivery of this Agreement by the Assignors and the Assignees. 

8. Counterparts. This Agreement may be executed in two or more counterparts (and 
by different parties in separate counterparts), each of which shall be an original but all of which 
together shall constitute one and the same instrument. Any signature delivered by facsimile or 
electronic transmission shall be deemed to be an original signature hereto. 

*** Remainder of page intentionally left blank; signature page follows*** 
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IN WITNESS WHEREOF, the undersigned has caused this Assignment Agreement to be 
duly executed on the date written above. 

David B. Young 
Vice President 

***Remainder of page intentionally left blank; signature page follows *** 
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By: --~~~~~-------
Name: r: ... ,, rz.l"~11~s6" 
Title: F...JV 

By: ~-+~----~~-------
Name: r~tL£ rt. Jo~i'UotJ''\ 
Title: e~tP 

* * * Remainder of page intentionally left blank; signature page follows * * * 

[Signature Page to Assignment Agreement- Kingdom Energy Resources, LLC] 



Dhruv Narain
Authorized Signatory

Consented to: 

BAM ADMINISTRATIVE SERVICES, 
LLC, as Agent ~ 

By: ____ -~.-~L-...:Y-------
Name: 
Title: 

* * * Remainder of page intentionally left blank * * * 
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EXHIBIT A 

(Companies: Kingdom Energy Resources, LLC; KEP-RMA, LLC; DDB Energy Resources, 
LLC; Montana Bakken, LLC; Little Creek Coal Co., Inc.; Green Equity Partners, LLC) 

Capitalized 
Outstanding Accrued Interest Interest on 

Face Amount of Principal of on Commitment 
Commitment/ Commitment/ Commitment/ Commitment/ /Loans 

Assignor Assignee Loans Assigned Loans Assigned Loans Assigned Loans Assigned Assigned 

Secured Term Note, 

Bankers dated as ofJune 27, 

BReBCLIC Conseco Life 2016, issued by 

PRIMARY Insurance Companies to $11,800,000 $12,248,876.33 $0.00 $466,308.15 

Company Assignor in the 
principal amount of 

$11,800,000 

Capitalized 
Outstanding Accrued Interest Interest on 

Face Amount of Principal of on Commitment 
Commitment/ Commitment/ Commitment/ Commitment/ I Loans 

Assignor Assignee Loans Assigned Loans Assigned Loans Assigned Loans Assigned Assigned 

Secured Term Note, 
dated as of 

BReWNIC Washington June 27, 2016, 

2013 LTC National issued by $6,000,000 $6,228,242.20 $0.90 $237,105.84 
PRIMARY Insurance Companies to 

Company Assignor in the 
principal amount of 

$6,000,000 
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  EXHIBIT 5



KINGDOM ENERGY RESOURCES, LLC, and others
Rate 15.0% Default Rate 24.0%
Days Per Year 365 A/365
Funding Date 6/28/2016
Maturity 6/27/2018
Notes: 15% per annum. Payable monthly in arrears beginning on 7/1/16.
Months 24

 Payments Rec'd 
(applied to interest) 

SHIP‐BAM

 Principal 
 Principal Cash 

Activity 
 Principal 

Capitalization   Total Principal   Interest Cash Paid   History   Paid Capitalization   Accrued Interest 
6/28/2016 6/30/2016 4,200,000.00                                                   ‐    4,200,000.00                                       5,178.08  5,178.08                   
7/1/2016 7/12/2016 4,200,000.00                                      5,178.08  4,205,178.08                                     20,737.86                                       (5,178.08) 20,737.87                 

7/13/2016 7/31/2016 4,205,178.08                               (6,204.54)                                        ‐    4,198,973.54                                     32,786.51  53,524.37                 
8/1/2016 8/31/2016 4,198,973.54                                    53,524.37  4,252,497.91                                     54,175.66                                    (53,524.37) 54,175.66                 
9/1/2016 9/30/2016 4,252,497.91                                    54,175.66  4,306,673.57                                     53,095.98                                    (54,175.66) 53,095.98                 

10/1/2016 10/31/2016 4,306,673.57                                    53,095.98  4,359,769.55                                     55,542.27                                    (53,095.98) 55,542.27                 

11/1/2016 11/30/2016 4,359,769.55                                                   ‐    4,359,769.55                                     53,750.58  ($55,542.27)

Assignments to WNIC and BCLIC 
by BRe BCLIC Primary and Bre 
WNIC 2013 LTC Primary 
Respectively

Payment by Debtors 53,750.58                 

12/1/2016 12/31/2016 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63 

BAM Administrative Services, LLC 
Delivers Notice of Default and 
Intent to Accelerate to Borrowers 142,618.21              

1/1/2017 1/31/2017 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63 

BAM Administrative Services, LLC 
Resigns as Collateral and 
Administrative Agent 231,485.84              

2/1/2017 2/28/2017 4,359,769.55                                                   ‐    4,359,769.55                                     80,267.54  311,753.38              

3/1/2017 3/31/2017 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63 

BCLIC Replaces BAM 
Administartive Services, LLC as 
Collateral and Administrative 
Agent 400,621.01              

4/1/2017 4/30/2017 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93 

BCLIC Delivers Notice of Default 
and Intent to Accelerate to 
Borrowers 486,621.95              

5/1/2017 5/31/2017 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63 

BCAP Replaces BCLIC as Collateral 
and Administrative Agent

Lenders Sue Debtors in Texas, 
seeking to foreclose on the Texas 
Collateral

Debtors Sue Lenders in Texas 575,489.58              

6/1/2017 6/30/2017 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93  Lenders Sue Debtors in New York 661,490.51              
7/1/2017 7/31/2017 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  750,358.14              
8/1/2017 8/31/2017 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  839,225.77              
9/1/2017 9/30/2017 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93  925,226.71              

10/1/2017 10/31/2017 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  1,014,094.34           

11/1/2017 11/30/2017 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93 

First Settlement Agreement 
Resolving Disputes Between 
Debtors and Lenders for $17.5 
Million 1,100,095.27           

12/1/2017 12/31/2017 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63 
 Breach of the First Settlement 
Agreement by Debtors  1,188,962.90           

1/1/2018 1/31/2018 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  ($238,637.50)

Aggregate Settlement Payments 
Under the First Settlement 
Agreement After Lenders Granted 
Debtors an Extension 1,039,193.03           

2/1/2018 2/28/2018 4,359,769.55                                                   ‐    4,359,769.55                                     80,267.54  1,119,460.57           
3/1/2018 3/31/2018 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  1,208,328.20           

4/1/2018 4/30/2018 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93 

Secod Settlement Agreement 
Resolving Disputes Between 
Debtors and Lenders for $18.25 
Million 1,294,329.14           

5/1/2018 5/31/2018 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  1,383,196.77           

6/1/2018 6/30/2018 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93 
Monitor Visits the Kentucky 
Collateral 1,469,197.70           

7/1/2018 7/31/2018 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  1,558,065.33           

8/1/2018 8/31/2018 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63 
Breach of the Second Settlement 
Agreement by Debtors 1,646,932.96           

9/1/2018 9/30/2018 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93  1,732,933.90           

10/1/2018 10/31/2018 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63 

New York Consent Judgment 
Entered Against Debtors

Kentucky Collateral Valued at 
$30.703 Million 1,821,801.53           

11/1/2018 11/30/2018 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93 

New York Consent Judgment 
Registered In Kentucky Federal 
Court 1,907,802.46           

12/1/2018 12/31/2018 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63 
Surface Estate for Kentucky 
Collateral Valued at $12.8 Million 1,996,670.09           

1/1/2019 1/31/2019 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63 
BRG Engaged to Market the 
Distressed Notes 2,085,537.73           

2/1/2019 2/28/2019 4,359,769.55                                                   ‐    4,359,769.55                                     80,267.54  2,165,805.26           
3/1/2019 3/31/2019 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  2,254,672.90           

4/1/2019 4/30/2019 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93  ($429,547.50)

Texas Collateral Sold for $2.25 
Million

Payment From Sale of the Texas 
Collateral 1,911,126.33           

5/1/2019 5/31/2019 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  1,999,993.96           

6/1/2019 6/30/2019 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93 
$5 Million Offer for the Distressed 
Notes 2,085,994.89           

7/1/2019 7/31/2019 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  2,174,862.53           
8/1/2019 8/31/2019 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  2,263,730.16           

9/1/2019 9/30/2019 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93 
$4.875 Million Offer for the 
Distressed Notes 2,349,731.09           

10/1/2019 10/31/2019 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  2,438,598.72           
11/1/2019 11/30/2019 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93  2,524,599.66           
12/1/2019 12/31/2019 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  2,613,467.29           
1/1/2020 1/31/2020 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  2,702,334.92           
2/1/2020 2/29/2020 4,359,769.55                                                   ‐    4,359,769.55                                     83,134.24  2,785,469.15           
3/1/2020 3/31/2020 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  2,874,336.79           

4/1/2020 4/30/2020 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93 

Debtors Offer $5 Million for 
Accord and Satisfaction and 
Release of Judgment 2,960,337.72           

5/1/2020 5/31/2020 4,359,769.55                                                   ‐    4,359,769.55                                     88,867.63  3,049,205.35           
6/1/2020 6/30/2020 4,359,769.55                                                   ‐    4,359,769.55                                     86,000.93  3,135,206.28           
7/1/2020 7/7/2020 4,359,769.55                                                   ‐    4,359,769.55                                     20,066.88  3,155,273.17           



KINGDOM ENERGY RESOURCES, LLC, and others
Rate 15.0% Default Rate 24.0%
Days Per Year 365 A/365
Funding Date 6/28/2016
Maturity 6/27/2018
Notes: 15% per annum. Payable monthly in arrears beginning on 7/1/16.
Months 24

 Payments Rec'd 
(applied to interest) 

WNIC‐BAM

 Principal 
 Principal Cash 

Activity 
 Principal 

Capitalization   Total Principal   Interest   Interest Cash Paid 
6/28/2016 6/30/2016 6,000,000.00                                                   ‐   6,000,000.00                                        7,397.26 
7/1/2016 7/12/2016 6,000,000.00                                      7,397.26  6,007,397.26                                      29,625.52 

7/13/2016 7/31/2016 6,007,397.26                                (8,863.73)                                        ‐   5,998,533.53                                      46,837.86 
8/1/2016 8/31/2016 5,998,533.53                                    76,463.39  6,074,996.92                                      77,393.80 
9/1/2016 9/30/2016 6,074,996.92                                    77,393.80  6,152,390.71                                      75,851.39 

10/1/2016 10/31/2016 6,152,390.71                                    75,851.39  6,228,242.10                                      79,346.10 

11/1/2016 11/30/2016 6,228,242.10                                                   ‐    6,228,242.10                                      76,786.55  ($79,346.10)

12/1/2016 12/31/2016 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76 

1/1/2017 1/31/2017 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76 
2/1/2017 2/28/2017 6,228,242.10                                                   ‐   6,228,242.10                                   114,667.91 

3/1/2017 3/31/2017 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76 

4/1/2017 4/30/2017 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47 

5/1/2017 5/31/2017 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76 

6/1/2017 6/30/2017 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47 
7/1/2017 7/31/2017 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 
8/1/2017 8/31/2017 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 
9/1/2017 9/30/2017 6,228,242.10                                                   ‐   6,228,242.10                                   122,858.47 

10/1/2017 10/31/2017 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 

11/1/2017 11/30/2017 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47 

12/1/2017 12/31/2017 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76 

1/1/2018 1/31/2018 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76  ($340,912.50)
2/1/2018 2/28/2018 6,228,242.10                                                   ‐   6,228,242.10                                   114,667.91 
3/1/2018 3/31/2018 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 

4/1/2018 4/30/2018 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47 
5/1/2018 5/31/2018 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 

6/1/2018 6/30/2018 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47 
7/1/2018 7/31/2018 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 

8/1/2018 8/31/2018 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76 
9/1/2018 9/30/2018 6,228,242.10                                                   ‐   6,228,242.10                                   122,858.47 

10/1/2018 10/31/2018 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76 

11/1/2018 11/30/2018 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47 

12/1/2018 12/31/2018 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76 

1/1/2019 1/31/2019 6,228,242.10                                                   ‐    6,228,242.10                                   126,953.76 
2/1/2019 2/28/2019 6,228,242.10                                                   ‐   6,228,242.10                                   114,667.91 
3/1/2019 3/31/2019 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 

4/1/2019 4/30/2019 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47  ($613,642.50)
5/1/2019 5/31/2019 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 

6/1/2019 6/30/2019 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47 
7/1/2019 7/31/2019 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 
8/1/2019 8/31/2019 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 

9/1/2019 9/30/2019 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47 
10/1/2019 10/31/2019 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 
11/1/2019 11/30/2019 6,228,242.10                                                   ‐   6,228,242.10                                   122,858.47 
12/1/2019 12/31/2019 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 
1/1/2020 1/31/2020 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 
2/1/2020 2/29/2020 6,228,242.10                                                   ‐   6,228,242.10                                   118,763.19 
3/1/2020 3/31/2020 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 

4/1/2020 4/30/2020 6,228,242.10                                                   ‐    6,228,242.10                                   122,858.47 
5/1/2020 5/31/2020 6,228,242.10                                                   ‐   6,228,242.10                                   126,953.76 
6/1/2020 6/30/2020 6,228,242.10                                                   ‐   6,228,242.10                                   122,858.47 
7/1/2020 7/7/2020 6,228,242.10                                                   ‐   6,228,242.10                                      28,666.98 

SUMMARY OF AMOUNTS DUE
Noteholder % Alloc Orig Principal Interest Admin Fee Principal Total

SHIP 19.091% $4,200,000.00
WNIC 27.273% $6,000,000.00 $4,507,528.01 $220,002.20 $6,228,242.10 $10,955,772.31
BCLIC 53.636% $11,800,000.00

Noteholder % Alloc Allocation Amount
WNIC 27.273%
SHIP 19.091%
BCLIC 53.636%
Total 100.000%



WNIC‐BAM Admin fee paid monthly WNIC‐BAM Royalty

 History   Paid Capitalization   Accrued Interest   Fee   Fee Paid   Accrued Fee 
7,397.26                    6/28/2016 6/30/2016 5,000.05    (5,000.05)      ‐                         6/28/2016 6/30/2016

                                     (7,397.26 29,625.52                  7/1/2016 7/31/2016 5,000.05    (5,000.05)      ‐                         7/1/2016 7/31/2016
76,463.39                  5,000.05    (5,000.05)     

                                   (76,463.39) 77,393.79                  8/1/2016 8/31/2016 5,000.05    (5,000.05)      ‐                         8/1/2016 8/31/2016
                                   (77,393.79) 75,851.39                  9/1/2016 9/30/2016 5,000.05    (5,000.05)      ‐                         9/1/2016 9/30/2016
                                   (75,851.39) 79,346.10                  10/1/2016 10/31/2016 5,000.05    (5,000.05)      ‐                         10/1/2016 10/31/2016

Assignments to WNIC and BCLIC 
by BRe BCLIC Primary and Bre 
WNIC 2013 LTC Primary 
Respectively

Payment by Debtors 76,786.55                  11/1/2016 11/30/2016 5,000.05    (5,000.05)      ‐                         11/1/2016 11/30/2016

BAM Administrative Services, LLC 
Delivers Notice of Default and 
Intent to Accelerate to Borrowers 203,740.31                12/1/2016 12/31/2016 5,000.05    5,000.05               12/1/2016 12/31/2016
BAM Administrative Services, LLC 
Resigns as Collateral and 
Administrative Agent 330,694.06                1/1/2017 1/31/2017 5,000.05    10,000.10            1/1/2017 1/31/2017

445,361.97                2/1/2017 2/28/2017 5,000.05    15,000.15            2/1/2017 2/28/2017
BCLIC Replaces BAM 
Administartive Services, LLC as 
Collateral and Administrative 
Agent 572,315.73                3/1/2017 3/31/2017 5,000.05    20,000.20            3/1/2017 3/31/2017
BCLIC Delivers Notice of Default 
and Intent to Accelerate to 
Borrowers 695,174.20                4/1/2017 4/30/2017 5,000.05    25,000.25            4/1/2017 4/30/2017

BCAP Replaces BCLIC as Collateral 
and Administrative Agent

Lenders Sue Debtors in Texas, 
seeking to foreclose on the Texas 
Collateral

Debtors Sue Lenders in Texas 822,127.96                5/1/2017 5/31/2017 5,000.05    30,000.30            5/1/2017 5/31/2017

Lenders Sue Debtors in New York 944,986.43                6/1/2017 6/30/2017 5,000.05    35,000.35            6/1/2017 6/30/2017
1,071,940.19            7/1/2017 7/31/2017 5,000.05    40,000.40            7/1/2017 7/31/2017
1,198,893.95            8/1/2017 8/31/2017 5,000.05    45,000.45            8/1/2017 8/31/2017
1,321,752.42            9/1/2017 9/30/2017 5,000.05    50,000.50            9/1/2017 9/30/2017
1,448,706.18            10/1/2017 10/31/2017 5,000.05    55,000.55            10/1/2017 10/31/2017

First Settlement Agreement 
Resolving Disputes Between 
Debtors and Lenders for $17.5 
Million 1,571,564.65            11/1/2017 11/30/2017 5,000.05    60,000.60            11/1/2017 11/30/2017
 Breach of the First Settlement 
Agreement by Debtors  1,698,518.41            12/1/2017 12/31/2017 5,000.05    65,000.65            12/1/2017 12/31/2017
Aggregate Settlement Payments 
Under the First Settlement 
Agreement After Lenders 
Granted Debtors an Extension 1,484,559.67            1/1/2018 1/31/2018 5,000.05    70,000.70            1/1/2018 1/31/2018

1,599,227.58            2/1/2018 2/28/2018 5,000.05    75,000.75            2/1/2018 2/28/2018
1,726,181.33            3/1/2018 3/31/2018 5,000.05    80,000.80            3/1/2018 3/31/2018

Secod Settlement Agreement 
Resolving Disputes Between 
Debtors and Lenders for $18.25 
Million 1,849,039.81            4/1/2018 4/30/2018 5,000.05    85,000.85            4/1/2018 4/30/2018

1,975,993.56            5/1/2018 5/31/2018 5,000.05    90,000.90            5/1/2018 5/31/2018
Monitor Visits the Kentucky 
Collateral 2,098,852.04            6/1/2018 6/30/2018 5,000.05    95,000.95            6/1/2018 6/30/2018

2,225,805.80            7/1/2018 7/31/2018 5,000.05    100,001.00          7/1/2018 7/31/2018

Breach of the Second Settlement 
Agreement by Debtors 2,352,759.55            8/1/2018 8/31/2018 5,000.05    105,001.05          8/1/2018 8/31/2018

2,475,618.03            9/1/2018 9/30/2018 5,000.05    110,001.10          9/1/2018 9/30/2018

New York Consent Judgment 
Entered Against Debtors

Kentucky Collateral Valued at 
$30.703 Million 2,602,571.78            10/1/2018 10/31/2018 5,000.05    115,001.15          10/1/2018 10/31/2018
New York Consent Judgment 
Registered In Kentucky Federal 
Court 2,725,430.26            11/1/2018 11/30/2018 5,000.05    120,001.20          11/1/2018 11/30/2018

Surface Estate for Kentucky 
Collateral Valued at $12.8 Million 2,852,384.01            12/1/2018 12/31/2018 5,000.05    125,001.25          12/1/2018 12/31/2018
BRG Engaged to Market the 
Distressed Notes 2,979,337.77            1/1/2019 1/31/2019 5,000.05    130,001.30          1/1/2019 1/31/2019

3,094,005.68            2/1/2019 2/28/2019 5,000.05    135,001.35          2/1/2019 2/28/2019
3,220,959.44            3/1/2019 3/31/2019 5,000.05    140,001.40          3/1/2019 3/31/2019

Texas Collateral Sold for $2.25 
Million

Payment From Sale of the Texas 
Collateral 2,730,175.41            4/1/2019 4/30/2019 5,000.05    145,001.45          4/1/2019 4/30/2019

2,857,129.17            5/1/2019 5/31/2019 5,000.05    150,001.50          5/1/2019 5/31/2019
$5 Million Offer for the 
Distressed Notes 2,979,987.64            6/1/2019 6/30/2019 5,000.05    155,001.55          6/1/2019 6/30/2019

3,106,941.40            7/1/2019 7/31/2019 5,000.05    160,001.60          7/1/2019 7/31/2019
3,233,895.16            8/1/2019 8/31/2019 5,000.05    165,001.65          8/1/2019 8/31/2019

$4.875 Million Offer for the 
Distressed Notes 3,356,753.63            9/1/2019 9/30/2019 5,000.05    170,001.70          9/1/2019 9/30/2019

3,483,707.39            10/1/2019 10/31/2019 5,000.05    175,001.75          10/1/2019 10/31/2019
3,606,565.86            11/1/2019 11/30/2019 5,000.05    180,001.80          11/1/2019 11/30/2019
3,733,519.62            12/1/2019 12/31/2019 5,000.05    185,001.85          12/1/2019 12/31/2019
3,860,473.38            1/1/2020 1/31/2020 5,000.05    190,001.90          1/1/2020 1/31/2020
3,979,236.57            2/1/2020 2/29/2020 5,000.05    195,001.95          2/1/2020 2/29/2020
4,106,190.32            3/1/2020 3/31/2020 5,000.05    200,002.00          3/1/2020 3/31/2020

Debtors Offer $5 Million for 
Accord and Satisfaction and 
Release of Judgment 4,229,048.80            4/1/2020 4/30/2020 5,000.05    205,002.05          4/1/2020 4/30/2020

4,356,002.56            5/1/2020 5/31/2020 5,000.05    210,002.10          5/1/2020 5/31/2020
4,478,861.03            6/1/2020 6/30/2020 5,000.05    215,002.15          6/1/2020 6/30/2020
4,507,528.01            7/1/2020 7/7/2020 5,000.05    220,002.20          7/1/2020 7/7/2020

Per Diem (@Default Rate)

$4,095.28



 Royalty 
Paid 

3,409.13  



KINGDOM ENERGY RESOURCES, LLC, and others
Rate 15.0% Default Rate 24.0%
Days Per Year 365 A/365
Funding Date 6/28/2016
Maturity 6/27/2018
Notes: 15% per annum. Payable monthly in arrears beginning on 7/1/16.
Months 24

 Payments Rec'd 
(applied to interest) 

BCLIC‐BAM

 Principal 
 Principal Cash 

Activity 
 Principal 

Capitalization   Total Principal   Interest   Interest Cash Paid   History   Paid Capitalization   Accrued Interest 
6/28/2016 6/30/2016 11,800,000.00                                                 ‐    11,800,000.00                                   14,547.95  14,547.95                 
7/1/2016 7/12/2016 11,800,000.00                                  14,547.95  11,814,547.95                                   58,263.52                                    (14,547.95) 58,263.52                 

7/13/2016 7/31/2016 11,814,547.95                           (17,431.70)                                        ‐    11,797,116.25                                   92,114.47  150,377.99              
8/1/2016 8/31/2016 11,797,116.25                               150,377.99  11,947,494.24                                 152,207.80                                  (150,377.99) 152,207.80              
9/1/2016 9/30/2016 11,947,494.24                               152,207.80  12,099,702.04                                 149,174.41                                  (152,207.80) 149,174.41              

10/1/2016 10/31/2016 12,099,702.04                               149,174.41  12,248,876.45                                 156,047.33                                  (149,174.41) 156,047.33              

11/1/2016 11/30/2016 12,248,876.45                                                 ‐    12,248,876.45                                 151,013.55  ($156,047.33)

Assignments to WNIC and BCLIC 
by BRe BCLIC Primary and Bre 
WNIC 2013 LTC Primary 
Respectively

Payment by Debtors 151,013.55              

12/1/2016 12/31/2016 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73 

BAM Administrative Services, LLC 
Delivers Notice of Default and 
Intent to Accelerate to Borrowers 400,689.27              

1/1/2017 1/31/2017 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73 

BAM Administrative Services, LLC 
Resigns as Collateral and 
Administrative Agent 650,365.00              

2/1/2017 2/28/2017 12,248,876.45                                                 ‐    12,248,876.45                                 225,513.56  875,878.56              

3/1/2017 3/31/2017 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73 

BCLIC Replaces BAM 
Administartive Services, LLC as 
Collateral and Administrative 
Agent 1,125,554.29           

4/1/2017 4/30/2017 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67 

BCLIC Delivers Notice of Default 
and Intent to Accelerate to 
Borrowers 1,367,175.96           

5/1/2017 5/31/2017 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73 

BCAP Replaces BCLIC as Collateral 
and Administrative Agent

Lenders Sue Debtors in Texas, 
seeking to foreclose on the Texas 
Collateral

Debtors Sue Lenders in Texas 1,616,851.69           

6/1/2017 6/30/2017 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67  Lenders Sue Debtors in New York 1,858,473.36           
7/1/2017 7/31/2017 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  2,108,149.09           
8/1/2017 8/31/2017 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  2,357,824.82           
9/1/2017 9/30/2017 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67  2,599,446.49           

10/1/2017 10/31/2017 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  2,849,122.22           

11/1/2017 11/30/2017 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67 

First Settlement Agreement 
Resolving Disputes Between 
Debtors and Lenders for $17.5 
Million 3,090,743.89           

12/1/2017 12/31/2017 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73 
 Breach of the First Settlement 
Agreement by Debtors  3,340,419.62           

1/1/2018 1/31/2018 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  ($670,450.00)

Aggregate Settlement Payments 
Under the First Settlement 
Agreement After Lenders Granted 
Debtors an Extension 2,919,645.35           

2/1/2018 2/28/2018 12,248,876.45                                                 ‐    12,248,876.45                                 225,513.56  3,145,158.91           
3/1/2018 3/31/2018 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  3,394,834.64           

4/1/2018 4/30/2018 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67 

Secod Settlement Agreement 
Resolving Disputes Between 
Debtors and Lenders for $18.25 
Million 3,636,456.31           

5/1/2018 5/31/2018 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  3,886,132.04           

6/1/2018 6/30/2018 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67 
Monitor Visits the Kentucky 
Collateral 4,127,753.71           

7/1/2018 7/31/2018 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  4,377,429.44           

8/1/2018 8/31/2018 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73 
Breach of the Second Settlement 
Agreement by Debtors 4,627,105.17           

9/1/2018 9/30/2018 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67  4,868,726.84           

10/1/2018 10/31/2018 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73 

New York Consent Judgment 
Entered Against Debtors

Kentucky Collateral Valued at 
$30.703 Million 5,118,402.57           

11/1/2018 11/30/2018 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67 

New York Consent Judgment 
Registered In Kentucky Federal 
Court 5,360,024.24           

12/1/2018 12/31/2018 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73 
Surface Estate for Kentucky 
Collateral Valued at $12.8 Million 5,609,699.97           

1/1/2019 1/31/2019 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73 
BRG Engaged to Market the 
Distressed Notes 5,859,375.70           

2/1/2019 2/28/2019 12,248,876.45                                                 ‐    12,248,876.45                                 225,513.56  6,084,889.26           
3/1/2019 3/31/2019 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  6,334,564.99           

4/1/2019 4/30/2019 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67  ($1,206,810.00)

Texas Collateral Sold for $2.25 
Million

Payment From Sale of the Texas 
Collateral 5,369,376.66           

5/1/2019 5/31/2019 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  5,619,052.39           

6/1/2019 6/30/2019 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67 
$5 Million Offer for the Distressed 
Notes 5,860,674.06           

7/1/2019 7/31/2019 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  6,110,349.79           
8/1/2019 8/31/2019 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  6,360,025.52           

9/1/2019 9/30/2019 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67 
$4.875 Million Offer for the 
Distressed Notes 6,601,647.19           

10/1/2019 10/31/2019 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  6,851,322.92           
11/1/2019 11/30/2019 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67  7,092,944.59           
12/1/2019 12/31/2019 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  7,342,620.32           
1/1/2020 1/31/2020 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  7,592,296.05           
2/1/2020 2/29/2020 12,248,876.45                                                 ‐    12,248,876.45                                 233,567.62  7,825,863.66           
3/1/2020 3/31/2020 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  8,075,539.39           

4/1/2020 4/30/2020 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67 

Debtors Offer $5 Million for 
Accord and Satisfaction and 
Release of Judgment 8,317,161.07           

5/1/2020 5/31/2020 12,248,876.45                                                 ‐    12,248,876.45                                 249,675.73  8,566,836.79           
6/1/2020 6/30/2020 12,248,876.45                                                 ‐    12,248,876.45                                 241,621.67  8,808,458.47           
7/1/2020 7/7/2020 12,248,876.45                                                 ‐    12,248,876.45                                   56,378.39  8,864,836.86           

SUMMARY OF AMOUNTS DUE
Noteholder % Alloc Orig Principal Interest Admin Fee Principal Total Per Diem (@Default Rate)

SHIP 19.091% $4,200,000.00
WNIC 27.273% $6,000,000.00
BCLIC 53.636% $11,800,000.00 $8,864,836.86 $432,663.73 $12,248,876.45 $21,546,377.04 $8,054.06

Noteholder % Alloc Allocation Amount
WNIC 27.273%
SHIP 19.091%
BCLIC 53.636%
Total 100.000%



BCLIC‐BAM Admin fee paid monthly BCLIC‐BAM Royalty

 Fee   Fee Paid   Accrued Fee 
 Royalty 
Paid 

6/28/2016 6/30/2016 9,833.27    (983.27)         ‐                         6/28/2016 6/30/2016
7/1/2016 7/31/2016 9,833.27    (983.27)         ‐                         7/1/2016 7/31/2016 6,704.50  

9,833.27    (983.27)        
8/1/2016 8/31/2016 9,833.27    (983.27)         ‐                         8/1/2016 8/31/2016
9/1/2016 9/30/2016 9,833.27    (983.27)         ‐                         9/1/2016 9/30/2016

10/1/2016 10/31/2016 9,833.27    (983.27)         ‐                         10/1/2016 10/31/2016

11/1/2016 11/30/2016 9,833.27    (983.27)         ‐                         11/1/2016 11/30/2016

12/1/2016 12/31/2016 9,833.27    9,833.27               12/1/2016 12/31/2016

1/1/2017 1/31/2017 9,833.27    19,666.53            1/1/2017 1/31/2017
2/1/2017 2/28/2017 9,833.27    29,499.80            2/1/2017 2/28/2017

3/1/2017 3/31/2017 9,833.27    39,333.07            3/1/2017 3/31/2017

4/1/2017 4/30/2017 9,833.27    49,166.33            4/1/2017 4/30/2017

5/1/2017 5/31/2017 9,833.27    58,999.60            5/1/2017 5/31/2017

6/1/2017 6/30/2017 9,833.27    68,832.87            6/1/2017 6/30/2017
7/1/2017 7/31/2017 9,833.27    78,666.13            7/1/2017 7/31/2017
8/1/2017 8/31/2017 9,833.27    88,499.40            8/1/2017 8/31/2017
9/1/2017 9/30/2017 9,833.27    98,332.67            9/1/2017 9/30/2017

10/1/2017 10/31/2017 9,833.27    108,165.93          10/1/2017 10/31/2017

11/1/2017 11/30/2017 9,833.27    117,999.20          11/1/2017 11/30/2017

12/1/2017 12/31/2017 9,833.27    127,832.47          12/1/2017 12/31/2017

1/1/2018 1/31/2018 9,833.27    137,665.73          1/1/2018 1/31/2018
2/1/2018 2/28/2018 9,833.27    147,499.00          2/1/2018 2/28/2018
3/1/2018 3/31/2018 9,833.27    157,332.27          3/1/2018 3/31/2018

4/1/2018 4/30/2018 9,833.27    167,165.53          4/1/2018 4/30/2018
5/1/2018 5/31/2018 9,833.27    176,998.80          5/1/2018 5/31/2018

6/1/2018 6/30/2018 9,833.27    186,832.07          6/1/2018 6/30/2018
7/1/2018 7/31/2018 9,833.27    196,665.33          7/1/2018 7/31/2018

8/1/2018 8/31/2018 9,833.27    206,498.60          8/1/2018 8/31/2018
9/1/2018 9/30/2018 9,833.27    216,331.87          9/1/2018 9/30/2018

10/1/2018 10/31/2018 9,833.27    226,165.13          10/1/2018 10/31/2018

11/1/2018 11/30/2018 9,833.27    235,998.40          11/1/2018 11/30/2018

12/1/2018 12/31/2018 9,833.27    245,831.67          12/1/2018 12/31/2018

1/1/2019 1/31/2019 9,833.27    255,664.93          1/1/2019 1/31/2019
2/1/2019 2/28/2019 9,833.27    265,498.20          2/1/2019 2/28/2019
3/1/2019 3/31/2019 9,833.27    275,331.47          3/1/2019 3/31/2019

4/1/2019 4/30/2019 9,833.27    285,164.73          4/1/2019 4/30/2019
5/1/2019 5/31/2019 9,833.27    294,998.00          5/1/2019 5/31/2019

6/1/2019 6/30/2019 9,833.27    304,831.27          6/1/2019 6/30/2019
7/1/2019 7/31/2019 9,833.27    314,664.53          7/1/2019 7/31/2019
8/1/2019 8/31/2019 9,833.27    324,497.80          8/1/2019 8/31/2019

9/1/2019 9/30/2019 9,833.27    334,331.07          9/1/2019 9/30/2019
10/1/2019 10/31/2019 9,833.27    344,164.33          10/1/2019 10/31/2019
11/1/2019 11/30/2019 9,833.27    353,997.60          11/1/2019 11/30/2019
12/1/2019 12/31/2019 9,833.27    363,830.87          12/1/2019 12/31/2019
1/1/2020 1/31/2020 9,833.27    373,664.13          1/1/2020 1/31/2020
2/1/2020 2/29/2020 9,833.27    383,497.40          2/1/2020 2/29/2020
3/1/2020 3/31/2020 9,833.27    393,330.67          3/1/2020 3/31/2020

4/1/2020 4/30/2020 9,833.27    403,163.93          4/1/2020 4/30/2020
5/1/2020 5/31/2020 9,833.27    412,997.20          5/1/2020 5/31/2020
6/1/2020 6/30/2020 9,833.27    422,830.47          6/1/2020 6/30/2020
7/1/2020 7/7/2020 9,833.27    432,663.73          7/1/2020 7/7/2020
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

BUSINESS CREDIT ADMINISTRATION CORP., as 
successor administrative and collateral agent to Bankers 
Conseco Life Insurance Company, itself the successor 
administrative and collateral agent to BAM Administrative 
Services, LLC, on behalf of Senior Health Insurance 
Company of Pennsylvania, Bankers Conseco Life 
Insurance Company, successor in interest by assignment 
from BRe BCLIC Primary, and Washington National 
Insurance Company, successor in interest by assignment 
from BRe WNIC 2013 LTC Primary, 

Plaintiff, 

- against - 

KINGDOM ENERGY RESOURCES, LLC, KEP-RMA, 
LLC, DDB ENERGY RESOURCES, LLC, MONTANA 
BAKKEN, LLC, LITTLE CREEK COAL CO., INC., and 
GREEN EQUITY PARTNERS, LLC, 

Defendants. 

I7-cv-4863 (JPO) 

CONSENT JUDGMENT 

Plaintiff Business Credit Administration Corp., as successor administrative and collateral 

agent to Bankers Conseco Life Insurance Company, itself the successor administrative and 

collateral agent to BAM Administrative Services, LLC, on behalf of Senior Health Insurance 

Company of Pennsylvania, Bankers Conseco Life Insurance Company, successor in interest by 

assignment from BRe BCLIC Primary, and Washington National Insurance Company, successor 

in interest by assignment from BRe WNIC 2013 LTC Primary ("BCAC") having brought this 

declaratory judgment action concerning the parties' rights and obligations under the Loan 

Documents described in the Complaint, and BCAC on the one hand and defendants Kingdom 

Energy Resources, LLC, KEP-RMA, LLC, DDB Energy Resources, LLC, Montana Bakken, 



LLC, Little Creek Coal Co., Inc., and Green Equity Partners, LLC on the other hand (the 

"Borrowers"), having determined to stipulate and agree to the terms of this Consent Judgment, as 

set forth below to resolve all claims in this action, it is 

ORDERED, ADJUDGED and DECREED as follows: 

1. Terms used in this Consent Judgment and not otherwise defined shall have the 

meanings ascribed to them in the Complaint. 

2. Borrowers hereby expressly acknowledge that: 

a. they are in default under the Loan Documents, 

b. the amounts owed under the Loan Documents have been properly 

accelerated, 

c. there are no defenses to the enforceability of the Loan Documents, 

d. there are no defenses, setoffs, claims, or counterclaims with respect to the 

either the Loan Documents or the amounts owed thereunder, 

e. the Current Noteholders, the Current Agent, and their respective 

predecessors in interest have complied with all of their obligations under 

the Loan Documents, 

f. there was never an enforceable agreement to provide an additional $14 

million in loans, as Borrowers have alleged, and Borrowers have no 

entitlement to any funds beyond the $22 million they have already 

received, and 

g. the Current Agent and the Current Noteholders can exercise all rights and 

remedies that the Loan Documents may provide in the event of a default, 
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including, without limitation, the right to foreclose on any collateral under 

the Loan Documents. 

3. Borrowers acknowledge, that as of August 13, 2018, the amount of 

$17,583,791.72 is due and owing to under the Secured Term Note #1, and includes the following 

sums: 

a. The outstanding principal balance of $12,248,876.33 (the "Principal 

Balance"); 

b. Accrued and unpaid interest on the Principal Balance, at a default rate 

equal to 24% per annum from December 1, 2016 in the sum of 

$5,152,582.11; 

c. Accrued administration fee charges in the sum of $182,333.28; 

d. Incurred attorney's fees and expenses in an amount to be determined in 

connection with the enforcement of Plaintiff's rights under the Loan 

Documents, including, but not limited to, any costs and disbursements of a 

foreclosure action through August 13, 2018. Any other fees and expenses 

incurred by or on behalf of BCAC after August 13, 2018 shall be covered 

by paragraph 10 of this Consent Judgment; 

e. All amounts to be paid or advanced by the Current Agent and Current 

Noteholders, on or before August 13, 2018, to pay real estate or property 

taxes, insurance premiums, or interest or penalties thereon, and any other 

sums and fees that may be or become owed under the Loan Documents on 

or before August 13, 2018. 
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4. Borrowers acknowledge, that as of August 13, 2018, the amount of 

$8,953,199.20, is due and owing to under the Secured Term Note #2, and includes the following 

sums: 

a. The outstanding principal balance of $6,228,242.20 (the "Principal 

Balance"); 

b. Accrued and unpaid interest on the Principal Balance, at a default rate 

equal to 24% per annum from December 1, 2016 in the sum of 

$2,619,957; 

c. Accrued administration fee charges in the sum of $105,000.00; 

d. Incurred attorney's fees and expenses in an amount to be determined in 

connection with the enforcement of Plaintiffs rights under the Loan 

Documents, including, but not limited to, any costs and disbursements of a 

foreclosure action through August 13, 2018. Any other fees and expenses 

incurred by or on behalf of BCAC after August 13, 2018 shall be covered 

by paragraph 10 of this Consent Judgment; 

e. All amounts to be paid or advanced by the Current Agent and Current 

Noteholders, on or before August 13, 2018, to pay real estate or property 

taxes, insurance premiums, or interest or penalties thereon, and any other 

sums and fees that may be or become owed under the Loan Documents on 

or before August 13, 2018. 

5. Borrowers acknowledge, that as of August 13, 2018, the amount of 

$6,274,739.45, is due and owing to under the Secured Term Note #3, and includes the following 

sums: 
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a. The outstanding principal balance of $4,359,769.55(the "Principal 

Balance"); 

b. Accrued and unpaid interest on the Principal Balance, at a default rate 

equal to 24% per annum from December 1, 2016 in the sum of 

$1,833,969.90 

c. Accrued administration fee charges in the sum of $81,000.00 

d. Incurred attorney's fees and expenses in an amount to be determined in 

connection with the enforcement of Plaintiff's rights under the Loan 

Documents, including, but not limited to, any costs and disbursements of a 

foreclosure action through August 13, 2018. Any other fees and expenses 

incurred by or on behalf of BCAC after August 13, 2018 shall be covered 

by paragraph 10 of this Consent Judgment; 

e. All amounts to be paid or advanced by the Current Agent and Current 

Noteholders, on or before August 13, 2018, to pay real estate or property 

taxes, insurance premiums, or interest or penalties thereon, and any other 

sums and fees that may be or become owed under the Loan Documents on 

or before August 13, 2018. 

6. Borrowers have no right to, and will not contest, challenge, delay, or interpose 

any defense in any proceeding in any jurisdiction (including, but not limited to, Kentucky and 

Texas) to foreclose on any collateral under the Loan Documents, and will not commence any 

litigation in any jurisdiction (including, but not limited to, Kentucky and Texas) seeking to 

block, challenge, delay or impede BCAC's attempts to foreclose on any such collateral, and will 

not in any way interfere with BCAC's attempts to foreclose on any such collateral. The parties 
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agree that Borrowers shall cooperate with BCAC in any such attempts by BCAC to foreclose on 

or exercise any of its rights and remedies with respect to any such collateral. 

7. In addition any contempt remedies that BCAC or Borrowers, as the case may be, 

have, in the event of breach or violation by any other party of terms of this Consent Judgment, 

the non•breaching party is entitled to appropriate injunctive relief against the breaching party 

with respect to the breaching conduct solely upon a showing of a likelihood of success of 

establishing that such a breach occurred. The parties agree that jurisdiction and venue for such 

an action exists in the United States District Court for the Southern District of New York, and 

waive any and all defenses based on personal jurisdiction and venue. 

8. By virtue of this Consent Judgment, all claims and demands for relief prayed for 

by BCAC and Borrowers in this action are deemed to be satisfied. This action is hereby 

dismissed with prejudice, except with respect to any proceeding to enforce the terms of this 

Consent Judgment. 

9. The parties intend that this Consent Judgment be entitled to full preclusive effects 

under the doctrines of claim and issue preclusion. Borrowers expressly admit each and every 

allegation in the Complaint. 

10. This Consent Judgment is entered pursuant to Rule 58 of the Federal Rules of 

Civil Procedure, and this action is hereby dismissed without costs or attorney's fees, save that 

this Court shall retain jurisdiction over this action, including without limitation, over 

implementation of, or disputes arising out of, this Consent Judgment. A prevailing party shall be 

entitled to recover attorneys' fees in any such proceeding occurring after the entering of this 

Consent Judgment. 
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Dated: April 27, 2018 

BUSINESS CREDIT ADMINISTRATION 
CORP. 

FRIED, FRANK, HARRIS, SHRIVER 
& JACOBSON LLP 

/34.4,11, 
Israel David 

One New York Plaza 
New York, New York 10004-1980 
(212) 859-8000 
israeldavid@friedfrank,com 

Attorneys for Plaintiff 
Business Credit Administration Corp., as 
successor administrative and collateral agent to 
Bankers Conseco Life Insurance Company, itself 
the successor administrative and collateral agent 
to BAM Administrative Services, LLC, on behalf 
of Senior Health Insurance Company of 
Pennsylvania, Bankers Conseco Life Insurance 
Company, successor in interest by assignment 
from BRe BCLIC Primary, and Washington 
National Insurance Company, successor in 
interest by assignment from BRe WNIC 2013 
LTC Primary. 
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Dated: April 27, 2018 

KINGDOM ENERGY RESOURCES, LLC 

By  --7,4 e  
-V-4 01,8e),Icler 

KEP-RMA, LLC 

By: 

-WA nc-ae r 

DDB ENERGY RESOURCES, LLC 

By:  71 /Clete (

-Y14 a 4 

MONTANA BAKKEN, LLC 

LITTLE CREEK COAL CO., INC. 

By:  77 (7

Pilesi Cate -

GREENGREEN EQUITY PARTNERS, LLC 

By: 



FROST & MILLER, LLP 

260 Madison Avenue, 16th Floor 
New York, New York 10016 
(646) 597-6274 
gfrost@frostmillerllp.com 

Attorneys for Defendants 
KINGDOM ENERGY RESOURCES, LLC, 
KEP-RMA, LLC, DDB ENERGY RESOURCES, 
LLC, MONTANA BAKKEN, LLC, LITTLE 
CREEK COAL CO., INC., and GREEN EQUITY 
PARTNERS, LLC 
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SECURITY AGREEMENT 

THIS SECURITY AGREEMENT (as amended, restated, supplemented or otherwise 

modified from time to time, this “Agreement”) dated as of [_______], 2016 among KINGDOM 

ENERGY RESOURCES, LLC, a Wyoming limited liability company (“Kingdom Energy”), 

DDB ENERGY RESOURCES, LLC, a Wyoming limited liability company (“DDB”), 

MONTANA BAKKEN, LLC, a Nevada limited liability company (“Montana Bakken”), 

LITTLE CREEK COAL CO., INC., a Kentucky corporation (“Little Creek”), GREEN EQUITY 

PARTNERS, LLC, a Wyoming limited liability company (“Green Equity”), and KEP-RMA, 

LLC, a Texas limited liability company (“KEP” and together with Kingdom Energy, DDB, 

Montana Bakken, Little Creek, Green Equity, and each other Person who from time to time 

becomes a party to this Agreement by execution of a joinder in the form of Exhibit A attached 

hereto (each, a “Debtor” and, collectively, as the “Debtors”) and BAM ADMINISTRATIVE 

SERVICES LLC, a Delaware limited liability company, in its capacity as Agent (together with 

its successors and assigns in such capacity, the “Secured Party”) for the benefit of itself and 

each of the Purchasers (as hereinafter defined). 

W I T N E S S E T H: 

WHEREAS, BRe BCLIC Primary, BRe WNIC 2013 LTC Primary, Senior Health 

Insurance Company of Pennsylvania and the other Purchasers from time to time party to the 

Note Purchase Agreement (as hereafter defined) (each a “Purchaser”, and together with their 

successors and assigns and each other purchaser of a Note (as defined below) and their 

respective successors and assigns, individually and collectively, the “Purchasers”) will purchase 

from the Debtors certain senior secured notes each made by the Debtors and dated as of the date 

hereof in an original aggregate principal amount of $22,000,000 (such notes, together with any 

promissory notes or other securities issued in exchange or substitution therefor or replacement 

thereof, and as any of the same may be amended, supplemented, restated or modified and in 

effect from time to time, the “Notes”); 

AND WHEREAS, the Notes are being acquired by Purchasers, and Purchasers have 

made and/or will from time to time make certain financial accommodations to the Debtors for 

the benefit of the Debtors pursuant to a Note Purchase Agreement dated as of the date hereof 

among the Debtors, the Secured Party and Purchasers (as the same may be amended, restated, 

supplemented or otherwise modified from time to time, the “Note Purchase Agreement”).  

Capitalized terms used herein but not otherwise defined shall have the meanings set forth in the 

Note Purchase Agreement; 

AND WHEREAS, each Debtor will derive substantial benefit and advantage from the 

financial accommodations to the Debtors as provided in the Note Purchase Agreement, the Notes 

and the other Transaction Documents, and it will be to each such Debtor’s direct interest and 

economic benefit to assist the Debtors in procuring said financial accommodations from 

Purchasers; 

AND WHEREAS, to induce Purchasers to enter into the Note Purchase Agreement and 

purchase the Notes each Debtor will pledge and grant a security interest in all of its right, title 
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and interest in and to the Collateral (as hereinafter defined) as security for its Liabilities for the 

benefit of the Secured Party, Purchasers and their respective successors and assigns. 

NOW, THEREFORE, in consideration of the foregoing and for other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto 

agree as follows: 

Section 1. Definitions.  Capitalized terms used herein without definition and defined 

in the Note Purchase Agreement are used herein as defined therein.  In addition, as used herein: 

“Accounts” means any “account,” as such term is defined in the UCC, and, in any 

event, shall include, without limitation, “supporting obligations” as defined in the UCC. 

“Chattel Paper” means any “chattel paper,” as such term is defined in the UCC. 

“Collateral” shall have the meaning ascribed thereto in Section 3 hereof. 

“Commercial Tort Claims” means “commercial tort claims”, as such term is 

defined in the UCC. 

“Contracts” means all contracts, undertakings, or other agreements (other than 

rights evidenced by Chattel Paper, Documents or Instruments) in or under which a Debtor may 

now or hereafter have any right, title or interest, including, without limitation, with respect to an 

Account, any agreement relating to the terms of payment or the terms of performance thereof. 

“Copyrights” means any copyrights, rights and interests in copyrights, works 

protectable by copyrights, copyright registrations and copyright applications, including, without 

limitation, the copyright registrations and applications listed on Schedule III attached hereto (if 

any), and all renewals of any of the foregoing, all income, royalties, damages and payments now 

and hereafter due and/or payable under or with respect to any of the foregoing, including, 

without limitation, damages and payments for past, present and future infringements of any of 

the foregoing and the right to sue for past, present and future infringements of any of the 

foregoing. 

“Deposit Accounts” means all “deposit accounts” as such term is defined in the 

UCC, now or hereafter held in the name of a Debtor. 

“Documents” means any “documents,” as such term is defined in the UCC, and 

shall include, without limitation, all documents of title (as defined in the UCC), bills of lading or 

other receipts evidencing or representing Inventory or Equipment. 

“Equipment” means any “equipment,” as such term is defined in the UCC and, in 

any event, shall include, all Motor Vehicles. 

“Event of Default” shall have the meaning set forth in the Notes. 

“General Intangibles” means any “general intangibles,” as such term is defined 

in the UCC, and, in any event, shall include, without limitation, all right, title and interest in or 
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under any Contract, models, drawings, materials and records, claims, literary rights, goodwill, 

rights of performance, Copyrights, Trademarks, Patents, warranties, rights under insurance 

policies and rights of indemnification. 

“Goods” means any “goods”, as such term is defined in the UCC, including, 

without limitation, cement kiln dust, fixtures and embedded Software to the extent included in 

“goods” as defined in the UCC. 

“Governmental Authority” means the government of the United States of 

America or any other nation, or any political subdivision thereof, whether state or local, or any 

agency, authority, instrumentality, regulatory body, court, central bank or other entity exercising 

executive, legislative, judicial, taxing, regulatory or administration powers or functions of or 

pertaining to government over any Debtor or any of its Subsidiaries, or any of their respective 

properties, assets or undertakings. 

“Instruments” means any “instrument,” as such term is defined in the UCC, and 

shall include, without limitation, promissory notes, drafts, bills of exchange, trade acceptances, 

letters of credit, letter of credit rights (as defined in the UCC), and Chattel Paper. 

“Inventory” means any “inventory,” as such term is defined in the UCC, 

including, without limitation, cement kiln dust. 

“Investment Property” means any “investment property”, as such term is 

defined in the UCC. 

“Landlord” shall have the meaning ascribed thereto in Section 15.14 hereof. 

“Liabilities” means all obligations, liabilities and indebtedness of every nature of 

Debtors from time to time owed or owing under or in respect of this Agreement, the Note 

Purchase Agreement, the Notes, the Account Control Agreements, the Pledge Agreement, the 

Security Documents and the other Transaction Documents, as the case may be, including, 

without limitation, the principal amount of all debts, claims and indebtedness, accrued and 

unpaid interest and all royalties. fees, costs and expenses, whether primary, secondary, direct, 

contingent, fixed or otherwise, heretofore, now and/or from time to time hereafter owing, due or 

payable whether before or after the filing of a bankruptcy, insolvency or similar proceeding 

under applicable federal, state, foreign or other law and whether or not an allowed claim in any 

such proceeding. 

“Lien” has the meaning set forth in the Note Purchase Agreement. 

“Motor Vehicles” shall mean motor vehicles, tractors, trailers and other like 

property, whether or not the title thereto is governed by a certificate of title or ownership, 

together with all accessions, accessories, additions and attachments thereto.  The term “Motor 

Vehicles” shall specifically include mobile drilling rigs. 

“Patents” means any patents and patent applications, including, without 

limitation, the inventions and improvements described and claimed therein, all patentable 

inventions and those patents and patent applications listed on Schedule IV attached hereto (if 
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any), and the reissues, divisions, continuations, renewals, extensions and continuations-in-part of 

any of the foregoing, and all income, royalties, damages and payments now or hereafter due 

and/or payable under or with respect to any of the foregoing, including, without limitation, 

damages and payments for past, present and future infringements of any of the foregoing and the 

right to sue for past, present and future infringements of any of the foregoing. 

“Permitted Encumbrance” has the meaning set forth in the Note Purchase 

Agreement. 

“Proceeds” means “proceeds,” as such term is defined in the UCC and, in any 

event, includes, without limitation, (a) any and all proceeds of any insurance, indemnity, 

warranty or guaranty payable with respect to any of the Collateral, (b) any and all payments (in 

any form whatsoever) made or due and payable from time to time in connection with any 

requisition, confiscation, condemnation, seizure or forfeiture of all or any part of the Collateral 

by any Governmental Authority (or any person acting under color of Governmental Authority), 

and (c) any and all other amounts from time to time paid or payable under, in respect of or in 

connection with any of the Collateral. 

“Representative” means any Person acting as agent, representative or trustee on 

behalf of the Secured Party from time to time. 

“Security Documents” means this Agreement, the Account Control Agreements, 

the Pledge Agreement and any or all other deeds of trust, mortgages, documents, instruments and 

agreements securing the Liens of the Secured Party hereunder. 

“Software” means all “software” as such term is defined in the UCC, now owned 

or hereafter acquired by a Debtor, other than software embedded in any category of Goods, 

including, without limitation, all computer programs and all supporting information provided in 

connection with a transaction related to any program. 

“Trademarks” means any trademarks, trade names, corporate names, company 

names, business names, fictitious business names, trade styles, service marks, logos, other 

business identifiers, prints and labels on which any of the foregoing have appeared or appear, all 

registrations and recordings thereof, and all applications in connection therewith, including, 

without limitation, the trademarks and applications listed in Schedule V attached hereto (if any) 

and renewals thereof, and all income, royalties, damages and payments now or hereafter due 

and/or payable under or with respect to any of the foregoing, including, without limitation, 

damages and payments for past, present and future infringements of any of the foregoing and the 

right to sue for past, present and future infringements of any of the foregoing. 

“Transaction Documents” means the Note Purchase Agreement, the Notes, the 

Security Documents and the other Related Agreements. 

“UCC” shall mean the Uniform Commercial Code as in effect from time to time 

in the State of New York; provided, that to the extent that the Uniform Commercial Code is used 

to define any term herein and such term is defined differently in different Articles or Divisions of 

the Uniform Commercial Code, the definition of such term contained in Article or Division 9 

shall govern. 
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Section 2. Representations, Warranties and Covenants of Debtors.  Each Debtor 

represents and warrants to, and covenants with, the Secured Party as follows: 

(a) Such Debtor has or will have rights in and the power to transfer the 

Collateral in which it purports to grant a security interest pursuant to Section 3 hereof (subject, 

with respect to after acquired Collateral, to such Debtor acquiring the same) and no Lien other 

than Permitted Encumbrances exists or will exist upon such Collateral at any time. 

(b) This Agreement is effective to create in favor of Secured Party a valid 

security interest in and Lien upon all of such Debtor’s right, title and interest in and to the 

Collateral, and upon (i) the filing of appropriate UCC financing statements in the jurisdictions 

listed on Schedule I attached hereto, (ii) each Deposit Account being subject to an Account 

Control Agreement (as hereinafter defined) between the applicable Debtor and depository 

institution and the Secured Party on behalf of Purchasers, (iii) filings in the United States Patent 

and Trademark Office, or United States Copyright Office with respect to Collateral that is 

Patents and Trademarks, or Copyrights, as the case may be, (iv) the filing of the Mortgages in the 

jurisdictions listed on Schedule I hereto, (v) the security interest created hereby being noted on 

each certificate of title evidencing the ownership of any Motor Vehicle in accordance with 

Section 4.1(d) hereof and (vi) delivery to the Secured Party or its Representative of Instruments 

duly endorsed by such Debtor or accompanied by appropriate instruments of transfer duly 

executed by such Debtor with respect to Instruments not constituting Chattel Paper, such security 

interest will be a duly perfected first priority perfected security interest (subject to Permitted 

Encumbrances) in all of the Collateral. 

(c) All of the Equipment, Inventory and Goods owned by such Debtor is 

located at the places as specified on Schedule I attached hereto.  Except as disclosed on Schedule 

I, none of the Collateral is in the possession of any bailee, warehousemen, processor or 

consignee.  Schedule I discloses such Debtor’s name as of the date hereof as it appears in official 

filings in the state or province, as applicable, of its incorporation, formation or organization, the 

type of entity of such Debtor (including corporation, partnership, limited partnership or limited 

liability company), organizational identification number issued by such Debtor’s state of 

incorporation, formation or organization (or a statement that no such number has been issued), 

such Debtor’s state or province, as applicable, of incorporation, formation or organization and 

the chief place of business, chief executive office and the office where such Debtor keeps its 

books and records and the states in which such Debtor conducts its business.  Such Debtor has 

only one state or province, as applicable, of incorporation, formation or organization. Such 

Debtor does not do business and has not done business during the past five (5) years under any 

trade name or fictitious business name except as disclosed on Schedule II attached hereto. 

(d) No Copyrights, Patents or Trademarks listed on Schedules III, IV and V, 

respectively, if any, have been adjudged invalid or unenforceable or have been canceled, in 

whole or in part, or are not presently subsisting.  Each of such Copyrights, Patents and 

Trademarks (if any) is valid and enforceable.  Such Debtor is the sole and exclusive owner of the 

entire and unencumbered right, title and interest in and to each of such Copyrights, Patents and 

Trademarks, identified on Schedules III, IV and V, as applicable, as being owned by such 

Debtor, free and clear of any liens, charges and encumbrances, including without limitation 

licenses, shop rights and covenants by such Debtor not to sue third persons.  Such Debtor has 
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adopted, used and is currently using, or has a current bona fide intention to use, all of such 

Trademarks and Copyrights.  Such Debtor has no notice of any suits or actions commenced or 

threatened with reference to the Copyrights, Patents or Trademarks owned by it. 

(e) Each Debtor agrees to deliver to the Secured Party an updated Schedule I, 

II, III, IV and/or V within five (5) Business Days of any change thereto. 

(f) All depositary and other accounts including, without limitation, Deposit 

Accounts, securities accounts, brokerage accounts and other similar accounts, maintained by 

each Debtor are described on Schedule VI hereto, which description includes for each such 

account the name of the Debtor maintaining such account, the name, address and telephone and 

telecopy numbers of the financial institution at which such account is maintained, the account 

number and the account officer, if any, of such account.  No Debtor shall open any new Deposit 

Accounts, securities accounts, brokerage accounts or other accounts unless such Debtor shall 

have given Secured Party ten (10) Business Days’ prior written notice of its intention to open any 

such new accounts.  Each Debtor shall deliver to Secured Party a revised version of Schedule VI 

showing any changes thereto within five (5) Business Days of any such change.  Each Debtor 

hereby authorizes the financial institutions at which such Debtor maintains an account to provide 

Secured Party with such information with respect to such account as Secured Party from time to 

time reasonably may request, and each Debtor hereby consents to such information being 

provided to Secured Party.  In addition, all of such Debtor’s depositary, security, brokerage and 

other accounts including, without limitation, Deposit Accounts shall be subject to the provisions 

of Section 4.5 hereof. 

(g) Such Debtor does not own any Commercial Tort Claim except for those 

disclosed on Schedule VII hereto (if any). 

(h) Such Debtor does not have any interest in real property with respect to real 

property except as disclosed on Schedule VIII  (if any).  Each Debtor shall deliver to Secured 

Party a revised version of Schedule VIII showing any changes thereto within ten (10) Business 

Days of any such change.  Except as otherwise agreed to by Secured Party, all such interests in 

real property with respect to such real property are subject to a mortgage and deed of trust (in 

form and substance satisfactory to Secured Party) in favor of Secured Party (hereinafter, a 

“Mortgage”). 

(i) Each Debtor shall duly and properly record each interest in real property 

held by such Debtor except with respect to easements, rights of way, access agreements, surface 

damage agreements, surface use agreements or similar agreements that such Debtor, using 

prudent customs and practices in the industry in which it operates, does not believe are of 

material value or material to the operation of such Debtor’s business or, with respect to state and 

federal rights of way, are not capable of being recorded as a matter of state and federal law. 

(j) All Equipment and Inventory (including, without limitation, Motor 

Vehicles) owned by a Debtor and subject to a certificate of title or ownership statute is described 

on Schedule IX hereto. 
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Section 3. Collateral.   

(a) As collateral security for the prompt payment in full when due (whether at 

stated maturity, by acceleration or otherwise) of the Liabilities, each Debtor hereby pledges and 

grants to the Secured Party, for the benefit of itself and each Purchaser, a Lien on and security 

interest in and to all of such Debtor’s right, title and interest in the following properties and 

assets of such Debtor, whether now owned by such Debtor or hereafter acquired and whether 

now existing or hereafter coming into existence and wherever located (all being collectively 

referred to herein as “Collateral”): 

(i) all Instruments, together with all payments thereon or thereunder: 

(ii) all Accounts; 

(iii) all Inventory; 

(iv) all General Intangibles (including payment intangibles (as defined 

in the UCC) and Software); 

(v) all Equipment; 

(vi) all Documents; 

(vii) all Contracts; 

(viii) all Goods; 

(ix) all Investment Property, including without limitation all equity 

interests now owned or hereafter acquired by such Debtor; 

(x) all Deposit Accounts, including, without limitation, the Collections 

Accounts and the balance from time to time in all bank accounts maintained by such Debtor; 

(xi) all Commercial Tort Claims specified on Schedule VII; 

(xii) all Trademarks, Patents and Copyrights; 

(xiii) all Chattel Paper, all amounts payable thereunder, all rights and 

remedies of such Debtor thereunder including but limited to the right to amend, grant waivers 

and declare defaults, any and all accounts evidenced thereby, any guarantee thereof, and all 

collections and monies due or to become due or received by any Person in payment of any of the 

foregoing; 

(xiv) all books and records pertaining to the Collateral; and 

(xv) all other tangible and intangible property of such Debtor, including 

without limitation, all interests in real property, Proceeds, tort claims, products, accessions, rents, 

profits, income, benefits, substitutions, additions and replacements of and to any of the property  

of such Debtor described in the preceding clauses of this Section 3 (including, without limitation, 
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any proceeds of insurance thereon, insurance claims and all rights, claims and benefits against 

any Person relating thereto), other rights to payments not otherwise included in the foregoing and 

all books, correspondence, files records, invoices and other papers, including without limitation 

all tapes, cards, computer runs, computer programs, computer files and other papers, documents 

and records in the possession or under the control of such Debtor, any computer bureau or 

service company from time to time acting for such Debtor. 

(b)  The security interest grant under this Section does not constitute 

and is not intended to result in a creation or an assumption by the Secured Party of any obligation 

of any Debtor or any other Person in connection with any or all of the Collateral or under any 

agreement or instrument relating thereto.  Anything herein to the contrary notwithstanding, (i) 

the exercise by the Secured Party of any of its rights in the Collateral shall not release any Debtor 

from any of its duties or obligations in respect of the Collateral and (ii) neither the Secured Party 

nor any Purchaser shall have any obligations or liability in respect of the Collateral by reason of 

this Agreement, nor shall the Secured Party or any Purchaser Party be obligated to perform any 

of the obligations or duties of any Debtor thereunder or to take any action to collect or enforce 

any claim for payment assigned hereunder. 

Section 4. Covenants; Remedies.  In furtherance of the grant of the pledge and 

security interest pursuant to Section 3 hereof, each Debtor hereby agrees with the Secured Party 

as follows: 

4.1 Delivery and Other Perfection; Maintenance, etc. 

(a) Delivery of Instruments, Documents, Etc.  Each Debtor shall 

deliver and pledge to the Secured Party or its Representative any and all Instruments, negotiable 

Documents, Chattel Paper and certificated securities (accompanied by stock/membership interest 

powers executed in blank, which stock/membership interest powers may be filled in and 

completed at any time upon the occurrence of an Event of Default) duly endorsed and/or 

accompanied by such instruments of assignment and transfer executed by such Debtor in such 

form and substance as the Secured Party or its Representative may request.  If a Debtor retains 

possession of any Chattel Paper, negotiable Documents or Instruments, such Chattel Paper, 

negotiable Documents and Instruments shall be marked with the following legend: “This writing 

and the obligations evidenced or secured hereby have been sold or pledged to BAM 

Administrative Services LLC, in its capacity as agent, as secured party (“Secured Party”).  Do not 

accept delivery of this writing in violation of the rights of Secured Party. 

(b) Other Documents and Actions.  Each Debtor shall give, execute, 

deliver, file and/or record any financing statement, registration, notice, instrument, document, 

agreement, Mortgage or other papers that may be necessary or desirable (in the reasonable 

judgment of the Secured Party or its Representative) to create, preserve, perfect or validate the 

security interest granted pursuant hereto (or any security interest or mortgage contemplated or 

required hereunder, including with respect to Section 2(h) of this Agreement) or to enable the 

Secured Party or its Representative to exercise and enforce the rights of the Secured Party 

hereunder with respect to such pledge and security interest, provided that notices to account 

debtors in respect of any Accounts or Instruments shall be subject to the provisions of clause (e) 

below.  Notwithstanding the foregoing each Debtor hereby irrevocably authorizes the Secured 
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Party at any time and from time to time to file in any filing office in any jurisdiction any initial 

financing statements (and other similar filings or registrations under other applicable laws and 

regulations pertaining to the creation, attachment, or perfection of security interests) and 

amendments thereto that (a) indicate the Collateral (i) as all assets of such Debtor or words of 

similar effect, regardless of whether any particular asset comprised in the Collateral falls within 

the scope of Article 9 of the UCC, or (ii) as being of an equal or lesser scope or with greater 

detail, and (b) contain any other information required by part 5 of Article 9 of the UCC for the 

sufficiency or filing office acceptance of any financing statement or amendment, including 

(i) whether such Debtor is an organization, the type of organization and any organization 

identification number issued to such Debtor, and (ii) in the case of a financing statement filed as 

a fixture filing, a sufficient description of real property to which the Collateral relates.  Each 

Debtor agrees to furnish any such information to the Secured Party promptly upon request.  Each 

Debtor also ratifies its authorization for the Secured Party to have filed in any jurisdiction any 

like initial financing statements or amendments thereto if filed prior to the date hereof.  Each 

Debtor hereby constitutes Secured Party and its Representatives as such Debtor’s attorney in 

fact, with power to execute and file in such Debtor’s name as well as in Secured Party’s name, 

all such documents, instruments and agreements which Secured Party deems necessary or 

advisable under applicable law to perfect the security interest which it is intended that Secured 

Party have under this Agreement.  This power, being coupled with an interest, is irrevocable 

while any Liabilities shall remain unpaid. 

(c) Books and Records.  Each Debtor shall maintain at its own cost 

and expense complete and accurate books and records of the Collateral, including, without   

limitation, a record of all payments received and all credits granted with respect to the Collateral 

and all other dealings with the Collateral.  Upon the occurrence and during the continuation of 

any Event of Default, each Debtor shall deliver and turn over any such books and records (or true 

and correct copies thereof) to the Secured Party or its Representative at any time on demand.  

Each Debtor shall permit any Representative of the Secured Party to inspect such books and 

records upon reasonable advance notice (provided that no such notice shall be required following 

the occurrence and during the continuance of an Event of Default or in the event Secured Party 

has determined in the exercise of its commercially reasonable discretion that such access is 

necessary to preserve or protect the Collateral) to Debtors at any time during reasonable business 

hours and will provide photocopies thereof at such Debtor’s expense to the Secured Party upon 

request of the Secured Party. 

(d) Motor Vehicles.  Each Debtor shall (i) simultaneously upon 

acquiring same, cause the Secured Party to be listed as the lienholder on each certificate of title 

or ownership covering any Motor Vehicles, having a value in excess of $50,000 individually or 

in the aggregate for all such Motor Vehicles of the Debtor, or otherwise and (ii) comply with the 

certificate of title or ownership laws of the relevant jurisdiction issuing such certificate of title or 

ownership in order to properly evidence and perfect Secured Party’s security interest in the assets 

represented by such certificate of title or ownership. 

(e) Notice to Account Debtors; Verification.  (i) Upon the occurrence 

and during the continuance of any Event of Default (or if any rights of set-off (other than set-offs 

against an Account arising under the Contract giving rise to the same Account) or contra 

accounts may be asserted, upon request of the Secured Party or its Representative, each Debtor 
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shall promptly notify (and each Debtor hereby authorizes the Secured Party and its 

Representative so to notify) each account debtor in respect of any Accounts or Instruments or 

other Persons obligated on the Collateral that such Collateral has been assigned to the Secured 

Party hereunder, and that any payments due or to become due in respect of such Collateral are to 

be made directly to the Secured Party, and (ii) the Secured Party and its Representative shall 

have the right at any time or times to make direct verification with the account debtors or other 

Persons obligated on the Collateral of any and all of the Accounts or other such Collateral. 

(f) Intellectual Property.  Each Debtor represents and warrants that the 

Copyrights, Patents and Trademarks listed on Schedules III, IV and V, respectively (if any), 

constitute all of the registered Copyrights and all of the Patents and Trademarks now owned by 

such Debtor.  If such Debtor shall (i) obtain rights to any new patentable inventions, any 

registered Copyrights or any Patents or Trademarks, or (ii) become entitled to the benefit of any 

registered Copyrights or any Patents or Trademarks or any improvement on any Patent, the 

provisions of this Agreement above shall automatically apply thereto and such Debtor shall give 

to Secured Party prompt written notice thereof.  Each Debtor hereby authorizes Secured Party to 

modify this Agreement by amending Schedules III, IV and V, as applicable, to include any such 

registered Copyrights or any such Patents and Trademarks.  Each Debtor shall have the duty (i) 

to prosecute diligently any patent, trademark, or service mark applications pending as of the date 

hereof or hereafter, (ii) to preserve and maintain all rights in the Copyrights, Patents and 

Trademarks, to the extent material to the operations of the business of such Debtor and (iii) to 

ensure that the Copyrights, Patents and Trademarks are and remain enforceable, to the extent 

material to the operations of the business of such Debtor.  Any expenses incurred in connection 

with such Debtor’s obligations under this Section 4.1(f) shall be borne by such Debtor.  Except 

for any such items that a Debtor reasonably believes (using prudent industry customs and 

practices) are no longer necessary for the on-going operations of its business, no Debtor shall 

abandon any material right to file a patent, trademark or service mark application, or abandon 

any pending patent, trademark or service mark application or any other Copyright, Patent or 

Trademark without the prior written consent of Secured Party, which consent shall not be 

unreasonably withheld. 

(g) Further Identification of Collateral.  Each Debtor will, when and as 

often as requested by the Secured Party or its Representative, furnish to the Secured Party or 

such Representative, statements and schedules further identifying and describing the Collateral 

and such other reports in connection with the Collateral as the Secured Party or its 

Representative may reasonably request, all in reasonable detail. 

(h) Investment Property.  Each Debtor will take any and all actions 

required or requested by the Secured Party, from time to time, to (i) cause the Secured Party to 

obtain exclusive control of any Investment Property owned by such Debtor in a manner 

acceptable to the Secured Party and (ii) obtain from any issuers of Investment Property and such 

other Persons, for the benefit of the Secured Party, written confirmation of the Secured Party’s 

control over such Investment Property.  For purposes of this Section 4.1(h), the Secured Party 

shall have exclusive control of Investment Property if (i) such Investment Property consists of 

certificated securities and a Debtor delivers such certificated securities to the Secured Party (with 

appropriate endorsements if such certificated securities are in registered form); (ii) such 

Investment Property consists of uncertificated securities and either (x) a Debtor delivers such 
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uncertificated securities to the Secured Party or (y) the issuer thereof agrees, pursuant to 

documentation in form and substance satisfactory to the Secured Party, that it will comply with 

instructions originated by the Secured Party without further consent by such Debtor, and (iii) 

such Investment Property consists of security entitlements and either (x) the Secured Party 

becomes the entitlement holder thereof or (y) the appropriate securities intermediary agrees, 

pursuant to the documentation in form and substance satisfactory to the Secured Party, that it will 

comply with entitlement orders originated by the Secured Party without further consent by any 

Debtor. 

(i) Commercial Tort Claims.  Each Debtor shall promptly notify 

Secured Party of any Commercial Tort Claim acquired by it that concerns a claim in excess of 

$250,000 and unless otherwise consented to by Secured Party, such Debtor shall enter into a 

supplement to this Agreement granting to Secured Party a Lien on and security interest in such 

Commercial Tort Claim. 

4.2 Other Liens.  Debtors will not create, permit or suffer to exist, and will 

defend the Collateral against and take such other action as is necessary to remove, any Lien on 

the Collateral except Permitted Encumbrances, and will defend the right, title and interest of the 

Secured Party in and to the Collateral and in and to all Proceeds thereof against the claims and 

demands of all Persons whatsoever. 

4.3 Preservation of Rights.  Whether or not any Event of Default has occurred 

or is continuing, the Secured Party and its Representative may, but shall not be required to, take 

any steps the Secured Party or its Representative deems necessary or appropriate to preserve any 

Collateral or any rights against third parties to any of the Collateral, including obtaining 

insurance for the Collateral at any time when such Debtor has failed to do so, and Debtors shall 

promptly pay, or reimburse the Secured Party for, all expenses incurred in connection therewith. 

4.4 Formation of Subsidiaries; Name Change; Location; Bailees. 

(a) No Debtor shall form or acquire any subsidiary unless (i) such 

Debtor pledges all of the stock or equity interests of such subsidiary to the Secured Party 

pursuant to an agreement in a form agreed to by the Secured Party, (ii) such subsidiary becomes 

a party to this Agreement and all other applicable Security Documents and (iii) the formation or 

acquisition of such subsidiary is not prohibited by the terms of the Transaction Documents. 

(b) No Debtor shall (i) reincorporate or reorganize itself under the 

laws of any jurisdiction other than the jurisdiction in which it is incorporated or organized as of 

the date hereof, or (ii) otherwise change its name, identity or corporate structure, in each case, 

without the prior written consent of Secured Party, which consent shall not be unreasonably 

withheld.  Each Debtor will notify Secured Party promptly in writing prior to any such change in 

the proposed use by such Debtor of any tradename or fictitious business name other than any 

such name set forth on Schedule II attached hereto. 

(c) Except for the sale or lease of Inventory in the ordinary course of 

business and other sales of assets expressly permitted by the terms of the Note Purchase 

Agreement, each Debtor will keep the Collateral at the locations specified in Schedule I.  Each 
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Debtor will give Secured Party thirty (30) day’s prior written notice of any change in such 

Debtor’s chief place of business or of any new location for any of the Collateral. 

(d) If any Collateral is at any time in the possession or control of any 

warehousemen, bailee, consignee, processor or custodian, such Debtor shall, upon the request of 

Secured Party or its Representative, notify such warehousemen, bailee, consignee, custodian or 

processor of the Lien and security interest created hereby and shall instruct such Person to hold 

all such Collateral for Secured Party’s account subject to Secured Party’s instructions. 

(e) Each Debtor acknowledges that it is not authorized to file any 

financing statement, amendment or termination statement with respect to any financing statement 

or lien release relating to any certificate of title, in each case, without the prior written consent of 

Secured Party and agrees that it will not do so without the prior written consent of Secured Party, 

subject to such Debtor’s rights under Section 9-509(d)(2) to the UCC. 

(f) No Debtor shall enter into any Contract that restricts or prohibits 

the grant to Secured Party of a security interest in Accounts, Chattel Paper, Instruments or 

payment intangibles or the proceeds of the foregoing. 

4.5 Bank Accounts and Securities Accounts.  In accordance with the terms of 

the Note Purchase Agreement, the Secured Party and each Debtor, as applicable, shall enter into 

an Account Control Agreement, in a form reasonably acceptable to the Secured Party, with each 

financial institution with which such Debtor maintains from time to time any Deposit Accounts 

(general or special), securities accounts, brokerage accounts or other similar accounts. Following 

the Closing Date, no Debtor shall establish any Deposit Account, securities account, brokerage 

account or other similar account with any financial institution unless prior thereto the Secured 

Party and such Debtor shall have entered into an Account Control Agreement with such financial 

institution which purports to cover such account.  Each Debtor shall deposit and keep on deposit 

all of its funds into a Deposit Account which is subject to an Account Control Agreement. 

4.6 Events of Default, Etc.  During the period during which an Event of 

Default shall have occurred and be continuing after giving effect to any applicable cure or grace 

period: 

(a) each Debtor shall, at the request of the Secured Party or its 

Representative, assemble the Collateral and make it available to Secured Party or its 

Representative at a place or places designated by the Secured Party or its Representative which 

are reasonably convenient to Secured Party or its Representative, as applicable, and such Debtor; 

(b) the Secured Party or its Representative may make any reasonable 

compromise or settlement deemed desirable with respect to any of the Collateral and may extend 

the time of payment, arrange for payment in installments, or otherwise modify the terms of, any 

of the Collateral; 

(c) the Secured Party shall have all of the rights and remedies with 

respect to the Collateral of a secured party under the UCC (whether or not said UCC is in effect 

in the jurisdiction where the rights and remedies are asserted), applicable certificate of title law, 

other applicable law and such additional rights and remedies to which a secured party is entitled 
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under the laws in effect in any jurisdiction where any rights and remedies hereunder may be 

asserted, including, without limitation, the right, to the maximum extent permitted by law, to: (i) 

exercise all voting, consensual and other powers of ownership pertaining to the Collateral as if 

the Secured Party were the sole and absolute owner thereof (and each Debtor agrees to take all 

such action as may be appropriate to give effect to such right) and (ii) the appointment of a 

receiver or receivers for all or any part of the Collateral or business of a Debtor, whether such 

receivership be incident to a proposed sale or sales of such Collateral or otherwise and without 

regard to the value of the Collateral or the solvency of any person or persons liable for the 

payment of the Liabilities secured by such Collateral.  Each Debtor hereby consents to the 

appointment of such receiver or receivers, waives any and all defenses to such appointment and 

agrees that such appointment shall in no manner impair, prejudice or otherwise affect the rights 

of Secured Party under this Agreement.  Each Debtor hereby expressly waives notice of a 

hearing for appointment of a receiver and the necessity for bond or an accounting by the 

receiver; 

(d) the Secured Party or its Representative in its discretion may, in the 

name of the Secured Party or in the name of a Debtor or otherwise, demand, sue for, collect or 

receive any money or property at any time payable or receivable on account of or in exchange 

for any of the Collateral, but shall be under no obligation to do so; 

(e) the Secured Party or its Representative take immediate possession 

and occupancy of any premises owned, used or leased by a Debtor and exercise all other rights 

and remedies which may be available to the Secured Party; 

(f) the Secured Party may, upon reasonable notice (which shall not be 

less than ten (10) days), with respect to the Collateral or any part thereof which shall then be or 

shall thereafter come into the possession, custody or control of the Secured Party or its 

Representative, sell, lease, license, assign or otherwise dispose of all or any part of such 

Collateral, at such place or places as the Secured Party deems best, and for cash or for credit or 

for future delivery (without thereby assuming any credit risk), at public or private sale, without 

demand of performance or notice of intention to effect any such disposition or of the time or 

place thereof (except such notice as is required above or by applicable statute and cannot be 

waived), and the Secured Party or anyone else may be the purchaser, lessee, licensee, assignee or 

recipient of any or all of the Collateral so disposed of at any public sale (or, to the extent 

permitted by law, at any private sale) and thereafter hold the same absolutely, free from any 

claim or right of whatsoever kind, including any right or equity of redemption (statutory or 

otherwise), of Debtors, any such demand, notice and right or equity being hereby expressly 

waived and released..  The Secured Party may, without notice or publication, adjourn any public 

or private sale or cause the same to be adjourned from time to time by announcement at the time 

and place fixed for the sale, and such sale may be made at any time or place to which the sale 

may be so adjourned; and 

(g) the rights, remedies and powers conferred by this Section 4.6 are in 

addition to, and not in substitution for, any other rights, remedies or powers that the Secured 

Party may have under any Transaction Document, at law, in equity or by or under the UCC or 

any other statute or agreement.  The Secured Party may proceed by way of any action, suit or 

other proceeding at law or in equity and no right, remedy or power of the Secured Party will be 
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exclusive of or dependent on any other.  The Secured Party may exercise any of its rights, 

remedies or powers separately or in combination and at any time.  

The proceeds of each collection, sale or other disposition under this Section 4.6 shall be applied 

in accordance with Section 4.9 hereof. 

4.7 Deficiency.  If the proceeds of sale, collection or other realization of or 

upon the Collateral are insufficient to cover the costs and expenses of such realization and the 

payment in full of the Liabilities, Debtors shall remain jointly and severally liable for any 

deficiency. 

4.8 Private Sale.  Each Debtor recognizes that the Secured Party may be 

unable to effect a public sale of any or all of the Collateral consisting of securities by reason of 

certain prohibitions contained in the Securities Act of 1933, as amended (the “Act”), and 

applicable state securities laws, but may be compelled to resort to one or more private sales 

thereof to a restricted group of purchasers who will be obliged to agree, among other things, to 

acquire such Collateral for their own account for investment and not with a view to the 

distribution or resale thereof.  Each Debtor acknowledges and agrees that any such private sale 

may result in prices and other terms less favorable to the seller than if such sale were a public 

sale and each Debtor agrees that it is not commercially unreasonable for Secured Party to engage 

in any such private sales or dispositions under such circumstances.  The Secured Party shall be 

under no obligation to delay a sale of any of the Collateral to permit a Debtor to register such 

Collateral for public sale under the Act, or under applicable state securities laws, even if Debtors 

would agree to do so.  The Secured Party shall not incur any liability as a result of the sale of any 

such Collateral, or any part thereof, at any private sale provided for in this Agreement conducted 

in a commercially reasonable manner, and so long as Secured Party conducts such sale in a 

commercially reasonable manner each Debtor hereby waives any claims against the Secured 

Party arising by reason of the fact that the price at which the Collateral may have been sold at 

such a private sale was less than the price which might have been obtained at a public sale or was 

less than the aggregate amount of the Liabilities, even if the Secured Party accepts the first offer 

received and does not offer the Collateral to more than one offeree . The Secured Party shall 

provide Debtor within reasonable written notice of such private sale in accordance with the terms 

of the UCC. 

Each Debtor further agrees to do or cause to be done all such other acts and things 

as may be necessary to make such sale or sales of any portion or all of any such Collateral valid 

and binding and in compliance with any and all applicable laws, regulations, orders, writs, 

injunctions, decrees or awards of any and all courts, arbitrators or governmental 

instrumentalities, domestic or foreign, having jurisdiction over any such sale or sales, all at such 

Debtor’s expense.  Each Debtor further agrees that a breach of any of the covenants contained in 

this Section 4.8 will cause irreparable injury to the Secured Party, that the Secured Party has no 

adequate remedy at law in respect of such breach and, as a consequence, agrees that each and 

every covenant contained in this Section 4.8 shall be specifically enforceable against Debtors, 

and each Debtor hereby waives and agrees not to assert any defenses against an action for 

specific performance of such covenants except for a defense that no Event of Default has 

occurred and is continuing. 
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4.9 Application of Proceeds.  The proceeds of any collection, sale or other 

realization of all or any part of the Collateral, and any other cash at the time held by the Secured 

Party under this Agreement, shall be applied to the Liabilities in accordance with the terms of the 

Note Purchase Agreement and the Related Agreements, provided that following the occurrence 

and during the continuance of an Event of Default the Secured Party shall apply such proceeds 

and other amounts to the Liabilities in such order as Secured Party shall elect. 

4.10 Attorney-in-Fact.  Each Debtor hereby irrevocably constitutes and 

appoints the Secured Party, with full power of substitution, as its true and lawful attorney-in-fact 

with full irrevocable power and authority in the place and stead of each such Debtor and in the 

name of each such Debtor or in its own name, from time to time in the discretion of the Secured 

Party, for the purpose of carrying out the terms of this Agreement, to take any and all appropriate 

action and to execute and deliver any and all documents and instruments which may be 

necessary or desirable to perfect or protect any security interest granted hereunder, to maintain 

the perfection or priority of any security interest granted hereunder, or to otherwise accomplish 

the purposes of this Agreement, and, without limiting the generality of the foregoing, hereby 

gives the Secured Party the power and right, on behalf of each such Debtor, without notice to or 

assent by each such Debtor (to the extent permitted by applicable law), to do the following: 

(a) to take any and all appropriate action and to execute and deliver 

any and all documents and instruments which may be necessary or desirable to accomplish the 

purposes of this Agreement; 

(b) upon the occurrence and during the continuance of an Event of 

Default, to ask, demand, collect, receive and give acquittance and receipts for any and all 

moneys due and to become due under any Collateral and, in the name of such Debtor or its own 

name or otherwise, to take possession of and endorse and collect any checks, drafts, notes, 

acceptances or other Instruments for the payment of moneys due under any Collateral and to file 

any claim or to take any other action or proceeding in any court of law or equity or otherwise 

deemed appropriate by the Secured Party for the purpose of collecting any and all such moneys 

due under any Collateral whenever payable and to file any claim or to take any other action or 

proceeding in any court of law or equity or otherwise deemed appropriate by the Secured Party 

for the purpose of collecting any and all such moneys due under any Collateral whenever 

payable; 

(c) to pay or discharge charges or liens levied or placed on or 

threatened against the Collateral, to effect any insurance called for by the terms of this 

Agreement and to pay all or any part of the premiums therefor; 

(d) to direct any party liable for any payment under any of the 

Collateral to make payment of any and all moneys due, and to become due thereunder, directly to 

the Secured Party or as the Secured Party shall direct, and to receive payment of and receipt for 

any and all moneys, claims and other amounts due, and to become due at any time, in respect of 

or arising out of any Collateral; 

(e) to sign and indorse any invoices, freight or express bills, bills of 

lading, storage or warehouse receipts, drafts against debtors, assignments, verifications and 
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notices in connection with accounts and other Documents constituting or relating to the 

Collateral; 

(f) to commence and prosecute any suits, actions or proceedings at 

law or in equity in any court of competent jurisdiction to collect the Collateral or any part thereof 

and to enforce any other right in respect of any Collateral; 

(g) to defend any suit, action or proceeding brought against a Debtor 

with respect to any Collateral; 

(h) to settle, compromise or adjust any suit, action or proceeding 

described above and, in connection therewith, to give such discharges or releases as the Secured 

Party may deem appropriate; 

(i) to the extent that a Debtor’s authorization given in Section 4.1(b) 

of this Agreement is not sufficient to file such financing statements with respect to this 

Agreement, with or without such Debtor’s signature, or to file a photocopy of this Agreement in 

substitution for a financing statement, as the Secured Party may deem appropriate and to execute 

in such Debtor’s name such financing statements and amendments thereto and continuation 

statements which may require such Debtor’s signature;  

(j) upon the occurrence and during the continuance of an Event of 

Default, to sell, transfer, pledge, make any agreement with respect to or otherwise deal with any 

of the Collateral as fully and completely as though the Secured Party were the absolute owners 

thereof for all purposes; and  

(k) to do, at the Secured Party’s option and at such Debtor’s expense, 

at any time, or from time to time, all acts and things which the Secured Party reasonably deems 

necessary to protect or preserve or, upon the occurrence and during the continuation of an Event 

of Default, realize upon the Collateral and the Secured Party’s lien therein, in order to effect the 

intent of this Agreement, all as fully and effectively as such Debtor might do. 

Each Debtor hereby ratifies, to the extent permitted by law, all that such attorneys 

lawfully do or cause to be done by virtue hereof provided the same is performed in a 

commercially reasonable manner.  The power of attorney granted hereunder is a power coupled 

with an interest and shall be irrevocable until the Liabilities are indefeasibly paid in full in cash 

and this Agreement is terminated in accordance with Section 4.12 hereof. 

Each Debtor also authorizes the Secured Party, at any time from and after the occurrence 

and during the continuation of any Event of Default, (x) to communicate in its own name with 

any party to any Contract with regard to the assignment of the right, title and interest of such 

Debtor in and under the Contracts hereunder and other matters relating thereto and (y) to 

execute, in connection with any sale of Collateral provided for in Section 4.6 hereof, any 

endorsements, assignments or other instruments of conveyance or transfer with respect to the 

Collateral. 
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4.11 Perfection.  Prior to or concurrently with the execution and delivery of this 

Agreement, each Debtor shall: 

(a) file such financing statements, assignments for security and other 

documents in such offices as may be necessary or as the Secured Party or the Representative may 

request to perfect the security interests granted by Section 3 of this Agreement;  

(b) at Secured Party’s request, deliver to the Secured Party or its 

Representative the originals of all Instruments together with, in the case of Instruments 

constituting promissory notes, allonges attached thereto showing such promissory notes to be 

payable to the order of a blank payee; 

(c) deliver to the Secured Party or its Representative an Account 

Control Agreement for each Deposit Account owned by such Debtor, acceptable in all respects 

to Secured Party, duly executed by the applicable Debtor and the financial institution at which 

such Debtor maintains such Deposit Account; and 

(d) deliver to the Secured Party or its Representative the originals of 

all Motor Vehicle titles, duly endorsed indicating the Secured Party’s interest therein as a 

lienholder, together with such other documents as may be required consistent with Section 4.1(d) 

hereof to perfect the security interest granted by Section 3 in all such Motor Vehicles. 

4.12 Termination; Partial Release of Collateral.  This Agreement and the Liens 

and security interests granted hereunder shall not terminate until the termination of the Note 

Purchase Agreement, the Notes and the Transaction Documents and the full and complete 

performance and indefeasible satisfaction of all the Liabilities (i) in respect of the Transaction 

Documents (including, without limitation, the indefeasible payment in full in cash of all such 

Liabilities) and (ii) with respect to which claims have been asserted by Secured Party and/or 

Purchasers, whereupon the Secured Party shall forthwith cause to be assigned, transferred and 

delivered, against receipt but without any recourse, warranty or representation whatsoever, any 

remaining Collateral to or on the order of Debtors.  The Secured Party shall also execute and 

deliver to Debtors upon such termination and at Debtors’ expense such UCC termination 

statements, certificates for terminating the liens on the Motor Vehicles and such other 

documentation as shall be reasonably requested by Debtors to effect the termination and release 

of the Liens and security interests in favor of the Secured Party affecting the Collateral. 

4.13 Further Assurances.  At any time and from time to time, upon the written 

request of the Secured Party or its Representative, and at the sole expense of Debtors, Debtors 

will promptly and duly execute and deliver any and all such further instruments, documents and 

agreements and take such further actions as the Secured Party or its Representative may 

reasonably require in order for the Secured Party to obtain the full benefits of this Agreement and 

of the rights and powers herein granted in favor of the Secured Party, including, without 

limitation, all consents and approvals necessary or appropriate for the assignment to the Secured 

Party of any Collateral held by Debtors or in which a Debtor has any rights not heretofore 

assigned, the filing of any financing or continuation statements under the UCC with respect to 

the liens and security interests granted hereby, transferring Collateral to the Secured Party’s 

possession (if a security interest in such Collateral can be perfected by possession), placing the 
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interest of the Secured Party as lienholder on the certificate of title of any Motor Vehicle, 

obtaining waivers of liens from landlords and mortgagees and delivering to Secured Party all 

such Account Control Agreements as Secured Party shall require duly executed by the applicable 

Debtor and the financial institution at which such Debtor maintains a Deposit Account covered 

by such Account Control Agreement.  Each Debtor also hereby authorizes the Secured Party and 

its Representative to file any such financing or continuation statement without the signature of 

such Debtor to the extent permitted by applicable law. 

4.14 Limitation on Duty of Secured Party.  The powers conferred on the 

Secured Party under this Agreement are solely to protect the Secured Party’s interest on behalf of 

itself and Purchasers in the Collateral and shall not impose any duty upon it to exercise any such 

powers.  The Secured Party shall be accountable only for amounts that it actually receives as a 

result of the exercise of such powers and neither the Secured Party nor its Representative nor any 

of their respective officers, directors, employees or agents shall be responsible to Debtors for any 

act or failure to act, except for gross negligence or willful misconduct.  Without limiting the 

foregoing, the Secured Party and any Representative shall be deemed to have exercised 

reasonable care in the custody and preservation of the Collateral in their possession if such 

Collateral is accorded treatment substantially equivalent to that which the relevant Secured Party 

or any Representative, in its individual capacity, accords its own property consisting of the type 

of Collateral involved, it being understood and agreed that neither the Secured Party nor any 

Representative shall have any responsibility for taking any necessary steps (other than steps 

taken in accordance with the standard of care set forth above) to preserve rights against any 

Person with respect to any Collateral. 

Also without limiting the generality of the foregoing, neither the Secured Party nor any 

Representative shall have any obligation or liability under any Contract or license by reason of or 

arising out of this Agreement or the granting to the Secured Party of a security interest therein or 

assignment thereof or the receipt by the Secured Party or any Representative of any payment 

relating to any Contract or license pursuant hereto, nor shall the Secured Party or any 

Representative be required or obligated in any manner to perform or fulfill any of the obligations 

of Debtors under or pursuant to any Contract or license, or to make any payment, or to make any 

inquiry as to the nature or the sufficiency of any payment received by it or the sufficiency of any 

performance by any party under any Contract or license, or to present or file any claim, or to take 

any action to collect or enforce any performance or the payment of any amounts which may have 

been assigned to it or to which it may be entitled at any time or times. 

Section 5. Miscellaneous. 

5.1 No Waiver.  No failure on the part of the Secured Party or any of its 

Representatives to exercise, and no course of dealing with respect to, and no delay in exercising, 

any right, power or remedy hereunder shall operate as a waiver thereof, nor shall any single or 

partial exercise by the Secured Party or any of its Representatives of any right, power or remedy 

hereunder preclude any other or further exercise thereof or the exercise of any other right, power 

or remedy.  The rights and remedies hereunder provided are cumulative and may be exercised 

singly or concurrently, and are not exclusive of any rights and remedies provided by law. 
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5.2 Governing Law.  All questions concerning the construction, validity, 

enforcement and interpretation of this Agreement shall be governed by the internal laws of the 

State of New York, without giving effect to any choice of law or conflict of law provision or rule 

(whether of the State of New York or any other jurisdiction) that would cause the application of 

the laws of any jurisdiction other than the State of New York. 

5.3 Notices.  All notices, approvals, requests, demands and other 

communications hereunder shall be delivered or made in the manner set forth in, and shall be 

effective in accordance with the terms of, the Note Purchase Agreement; provided, that, to the 

extent any such communication is being made or sent to Secured Party, such communication 

shall be made to Secured Party at the address set forth below Secured Party’s signature hereto.  

Debtors and Secured Party may change their respective notice addresses by written notice given 

to each other party five (5) days prior to the effectiveness of such change. 

5.4 Amendments, Etc.  The terms of this Agreement may be waived, altered 

or amended only by an instrument in writing duly executed by the Debtor sought to be charged 

or benefited thereby and the Secured Party.  Any such amendment or waiver shall be binding 

upon the Secured Party and the Debtor sought to be charged or benefited thereby and their 

respective successors and assigns. 

5.5 Successors and Assigns.  This Agreement shall be binding upon and inure 

to the benefit of the respective successors and assigns of each of the parties hereto, provided, that 

no Debtor shall assign or transfer its rights hereunder without the prior written consent of the 

Secured Party.  Secured Party, in its capacity as Agent, may assign its rights hereunder without 

the consent of Debtors, in which event such assignee shall be deemed to be Secured Party 

hereunder with respect to such assigned rights; provided, so long as no Event of Default has 

occurred and is continuing, the Secured Party shall not assign any of its rights hereunder to a 

competitor of any Debtor. 

5.6 Counterparts; Headings.  This Agreement may be authenticated in any 

number of counterparts, all of which taken together shall constitute one and the same instrument 

and any of the parties hereto may authenticate this Agreement by signing any such counterpart.  

This Agreement may be authenticated by manual signature or facsimile, .pdf or similar electronic 

signature, all of which shall be equally valid. The headings in this Agreement are for 

convenience of reference only and shall not alter or otherwise affect the meaning hereof. 

5.7 Severability.  If any provision hereof is invalid and unenforceable in any 

jurisdiction, then, to the fullest extent permitted by law, (a) the other provisions hereof shall 

remain in full force and effect in such jurisdiction and shall be liberally construed in favor of the 

Secured Party and its Representative in order to carry out the intentions of the parties hereto as 

nearly as may be possible and (b) the invalidity or unenforceability of any provision hereof in 

any jurisdiction shall not affect the validity or enforceability of such provision in any other 

jurisdiction. 

5.8 SUBMISSION TO JURISDICTION; WAIVER OF VENUE; 

SERVICE OF PROCESS.  EACH DEBTOR HEREBY IRREVOCABLY SUBMITS TO 

THE EXCLUSIVE JURISDICTION OF ANY UNITED STATES FEDERAL OR NEW 
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YORK STATE COURT SITTING IN THE CITY OF NEW YORK, BOROUGH OF 

MANHATTAN IN ANY ACTION OR PROCEEDING ARISING OUT OF OR 

RELATING TO THIS AGREEMENT AND EACH DEBTOR HEREBY IRREVOCABLY 

AGREES THAT ALL CLAIMS IN RESPECT OF SUCH ACTION OR PROCEEDING 

MAY BE HEARD AND DETERMINED IN ANY SUCH COURT AND IRREVOCABLY 

WAIVES ANY OBJECTION IT MAY NOW OR HEREAFTER HAVE AS TO THE 

VENUE OF ANY SUCH SUIT, ACTION OR PROCEEDING BROUGHT IN SUCH A 

COURT OR THAT SUCH COURT IS AN INCONVENIENT FORUM.  NOTHING 

HEREIN SHALL LIMIT THE RIGHT OF SECURED PARTY TO BRING 

PROCEEDINGS AGAINST ANY DEBTOR IN THE COURTS OF ANY OTHER 

JURISDICTION.  ANY JUDICIAL PROCEEDING BY A DEBTOR AGAINST 

SECURED PARTY, ANY PURCHASER OR ANY AFFILIATE THEREOF 

INVOLVING, DIRECTLY OR INDIRECTLY, ANY MATTER IN ANY WAY ARISING 

OUT OF, RELATED TO, OR CONNECTION WITH THIS AGREEMENT SHALL BE 

BROUGHT ONLY IN A COURT IN NEW YORK, NEW YORK (AND SECURED 

PARTY AND PURCHASERS HEREBY SUBMIT TO THE JURISDICTION OF SUCH 

COURT).  EACH DEBTOR HERETO HEREBY IRREVOCABLY WAIVES PERSONAL 

SERVICE OF PROCESS AND CONSENTS TO PROCESS BEING SERVED IN ANY 

SUCH ACTION OR PROCEEDING BY MAILING BY REGISTERED OR CERTIFIED 

MAIL A COPY THEREOF TO SUCH DEBTOR AT THE ADDRESS FOR NOTICES TO 

IT IN ACCORDANCE WITH SECTION 5.3 OF  THIS AGREEMENT AND AGREES 

THAT SUCH NOTICE SHALL CONSTITUTE GOOD AND SUFFICIENT SERVICE OF 

PROCESS AND NOTICE THEREOF.  NOTHING CONTAINED HEREIN SHALL BE 

DEEMED TO LIMIT IN ANY WAY ANY RIGHT OF SECURED PARTY OR ANY 

PURCHASER TO SERVE PROCESS IN ANY MANNER PERMITTED BY LAW. 

5.9 WAIVER OF RIGHT TO TRIAL BY JURY.  EACH DEBTOR AND 

SECURED PARTY WAIVE THEIR RESPECTIVE RIGHTS TO A TRIAL BY JURY OF 

ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF OR 

RELATED TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED 

HEREBY, IN ANY ACTION, PROCEEDING OR OTHER LITIGATION OF ANY TYPE 

BROUGHT BY ANY OF THE PARTIES AGAINST ANY OTHER PARTY OR 

PARTIES, WHETHER WITH RESPECT TO CONTRACT CLAIMS, TORT CLAIMS, 

OR OTHERWISE.  EACH DEBTOR AND SECURED PARTY AGREE THAT ANY 

SUCH CLAIM OR CAUSE OF ACTION SHALL BE TRIED BY A COURT TRIAL 

WITHOUT A JURY.  WITHOUT LIMITING THE FOREGOING, THE PARTIES 

FURTHER AGREE THAT THEIR RESPECTIVE RIGHT TO A TRIAL BY JURY IS 

WAIVED BY OPERATION  OF THIS SECTION 5.9 AS TO ANY ACTION, 

COUNTERCLAIM OR OTHER PROCEEDING WHICH SEEKS, IN WHOLE OR IN 

PART, TO CHALLENGE THE VALIDITY OR ENFORCEABILITY OF THIS 

AGREEMENT OR ANY PROVISION HEREOF.  THIS WAIVER SHALL APPLY TO 

ANY SUBSEQUENT AMENDMENTS, RENEWALS, SUPPLEMENTS OR 

MODIFICATIONS TO THIS AGREEMENT. 

5.10 Joint and Several.  The obligations, covenants and agreements of Debtors 

hereunder shall be the joint and several obligations, covenants and agreements of each Debtor, 

whether or not specifically stated herein without preferences or distinction among them. 
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5.11 Agent and Purchaser Indemnification. 

(a) Each Purchaser has pursuant to an Agency Agreement designated 

and appointed the Secured Party as the administrative agent of such Purchaser under this 

Agreement and the Related Agreements. 

(b) Nothing in this Section 5.11 shall be deemed to limit or otherwise 

affect the rights of Secured Party or Purchasers to exercise any remedy provided in this 

Agreement or any other Transaction Document. 

(c) If pursuant to any Related Agreement Secured Party is given the 

discretion to allocate proceeds received by Secured Party pursuant to the exercise of  remedies 

under the Related Agreements or at law or in equity (including without limitation with respect to 

any secured creditor remedies exercised against the Collateral and any other collateral security 

provided for under any Related Agreement), Secured Party shall apply such proceeds to the then 

outstanding Liabilities in the following order of priority (with amounts received being applied in 

the numerical order set forth below until exhausted prior to the application to the next succeeding 

category and each of the Purchasers or other Persons entitled to payment shall receive an amount 

equal to its pro rata share of amounts available to be applied pursuant to clauses second, third 

and fourth below): 

first, to payment of fees, costs and expenses (including reasonable attorney’s fees) 

owing to the Secured Party; 

second, to payment of all accrued unpaid interest and fees (other than fees owing 

to Secured Party) on the Liabilities; 

third, to payment of principal of the Liabilities; 

fourth, to payment of any other amounts owing constituting Liabilities; and 

fifth, any remainder shall be for the account of and paid to whoever may be 

lawfully entitled thereto. 

5.12 No Strict Construction.  The language used in this Agreement will be 

deemed to be the language chosen by the parties to express their mutual intent, and no rules of 

strict construction will be applied against any party. 

5.13 ENTIRE AGREEMENT; AMENDMENT.  THIS AGREEMENT, 

TOGETHER WITH THE OTHER TRANSACTION DOCUMENTS, SUPERSEDES ALL 

OTHER PRIOR ORAL OR WRITTEN AGREEMENTS BETWEEN SECURED PARTY, 

THE DEBTORS, THEIR AFFILIATES AND PERSONS ACTING ON THEIR BEHALF 

WITH RESPECT TO THE MATTERS DISCUSSED HEREIN, AND THIS 

AGREEMENT, TOGETHER WITH THE OTHER TRANSACTION DOCUMENTS AND 

THE OTHER INSTRUMENTS REFERENCED HEREIN AND THEREIN, CONTAIN 

THE ENTIRE UNDERSTANDING OF THE PARTIES WITH RESPECT TO THE 

MATTERS COVERED HEREIN AND THEREIN AND, EXCEPT AS SPECIFICALLY 

SET FORTH HEREIN OR THEREIN, NEITHER THE SECURED PARTY NOR ANY 
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DEBTOR MAKES ANY REPRESENTATION, WARRANTY, COVENANT OR 

UNDERTAKING WITH RESPECT TO SUCH MATTERS.  AS OF THE DATE OF THIS 

AGREEMENT, THERE ARE NO UNWRITTEN AGREEMENT BETWEEN THE 

PARTIES WITH RESPECT TO THE MATTERS DISCUSSED HEREIN.  NO 

PROVISION OF THIS AGREEMENT MAY BE AMENDED, MODIFIED OR 

SUPPLEMENTED OTHER THAN BY AN INSTRUMENT IN WRITING SIGNED BY 

THE DEBTORS AND THE SECURED PARTY. 

5.14 Landlord Waiver.  In the event any Company (in such capacity, a 

“Landlord”) is the owner of any premises upon which the Collateral of any other Company is 

located, such Landlord (a) acknowledges the validity of the Agent’s lien on such Collateral, (b) 

waives any interest in such Collateral, whether such interest exists or arises pursuant to 

agreement, state or local law or otherwise, and agrees not to distrain or levy upon any such 

Collateral or to assert any landlord lien, right of distraint or other claim against such Collateral 

for any reason and (c) acknowledges that Agent or its representatives or invitees may enter upon 

such premises at any time without any interference by Landlord to inspect or remove any or all 

of the Collateral and (d) shall permit Agent and its representatives and invitees to occupy and 

remain on such premises and to advertise and conduct public auctions and privates sales of such 

Collateral, in each case without interference by Landlord.- Remainder of Page Intentionally 

Left Blank; Signature Page Follows - 









SCHEDULE I 

TO 

SECURITY AGREEMENT 

UCC Financing Statements; Location of Equipment, Inventory,  

Goods and Books and Records; Goods in Possession of Consignees,  

Bailees, Warehousemen, Agents and Processors;  

Debtors’ Legal Names; State of Incorporation;  

Organizational Identification Number; Chief Executive Office. 

 

I. DEBTOR: 

1. Legal Name of Debtor: KINGDOM ENERGY 

RESOURCES, LLC 

2. State of Incorporation: Wyoming 

3. Organizational Identification Number: 2014-000676221 

4. Chief Executive Office: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, TX 76164 

5. Location of Books and Records: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, TX 76164 

ACCOUNTING OFFICES: 

Evans Warriner & Company, PLLC 

89 Daniel Boone Dr 

Barbourville, KY 40906 

6. Locations of Equipment, Inventory and Goods: NONE 

7. Locations of Goods in Possession of Consignees, 

Bailees, Warehousemen, Agents and Processors 

(including names of such consignees, bailees, 

etc.): 

 

 

NONE 

8. Jurisdictions for UCC Filings: Wyoming – Secretary of State 

9. Jurisdictions for Mortgage Filings and Fixture 

Filings 

Bell County, Kentucky 

Harlan County, Kentucky 

Knox County, Kentucky 



II. DEBTOR: 

 

1. Legal Name of Debtor: DDB ENERGY RESOURCES, 

LLC  

2. State of Incorporation: Wyoming 

3. Organizational Identification Number: 2013-000650206 

4. Chief Executive Office: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, Tarrant County, TX 

76164 USA 

5. Location of Books and Records: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, TX 76164 

ACCOUNTING OFFICES: 

Evans Warriner & Company, PLLC 

89 Daniel Boone Dr 

Barbourville, KY 40906 

6. Locations of Equipment, Inventory and Goods: NONE 

7. Locations of Goods in Possession of Consignees, 

Bailees, Warehousemen, Agents and Processors 

(including names of such consignees, bailees, 

etc.): 

 

 

NONE 

8. Jurisdictions for UCC Filings: Wyoming – Secretary of State 

9. Jurisdictions for Mortgage Filings and Fixture 

Filings 

Bell County, Kentucky 

Harlan County, Kentucky 



III. DEBTOR: 

 

1. Legal Name of Debtor: MONTANA BAKKEN, LLC 

2. State of Incorporation: Nevada 

3. Organizational Identification Number: NV20101456542 

4. Chief Executive Office: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, TX 76164 

5. Location of Books and Records: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, TX 76164 

 

ACCOUNTING OFFICES: 

Evans Warriner & Company, PLLC 

89 Daniel Boone Dr 

Barbourville, KY 40906 

6. Locations of Equipment, Inventory and Goods: NONE 

7. Locations of Goods in Possession of Consignees, 

Bailees, Warehousemen, Agents and Processors 

(including names of such consignees, bailees, 

etc.): 

 

 

NONE 

8. Jurisdictions for UCC Filings: Nevada – Secretary of State 

9. Jurisdictions for Mortgage Filings and Fixture 

Filings 

Bell County, Kentucky 

Harlan County, Kentucky 



IV. DEBTOR: 

 

1. Legal Name of Debtor: LITTLE CREEK COAL CO., 

INC. 

2. State of Incorporation: Kentucky 

3. Organizational Identification Number: 0175584 

4. Chief Executive Office: NONE 

5. Location of Books and Records: The corporate books and records are 

stored at the Bennett Farm.  

Subsequent to the closing of the 

Asset Purchase Agreement, 

Receiver is to provide access to 

these records. 

ACCOUNTING OFFICES: 

Evans Warriner & Company, PLLC 

89 Daniel Boone Dr 

Barbourville, KY 40906 

6. Locations of Equipment, Inventory and Goods: NONE 

7. Locations of Goods in Possession of Consignees, 

Bailees, Warehousemen, Agents and Processors 

(including names of such consignees, bailees, 

etc.): 

 

 

NONE 

8. Jurisdictions for UCC Filings: Kentucky – Secretary of State 

9. Jurisdictions for Mortgage Filings and Fixture 

Filings 

Bell County, Kentucky 

Knox County, Kentucky 



V. DEBTOR: 

 

1. Legal Name of Debtor: GREEN EQUITY PARTNERS, 

LLC 

2. State of Incorporation: Wyoming 

3. Organizational Identification Number: 2012-000621046 

4. Chief Executive Office: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, TX 76164 

5. Location of Books and Records: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, TX 76164 

6. Locations of Equipment, Inventory and Goods: 4309 Old Decatur Road 

Fort Worth, Texas 76106 

7. Locations of Goods in Possession of Consignees, 

Bailees, Warehousemen, Agents and Processors 

(including names of such consignees, bailees, 

etc.): 

 

 

NONE 

8. Jurisdictions for UCC Filings: Wyoming – Secretary of State 

9. Jurisdictions for Mortgage Filings and Fixture 

Filings 

Fort Worth, Tarrant County, Texas 



VI. DEBTOR: 

 

1. Legal Name of Debtor: KEP-RMA, LLC 

2. State of Incorporation: Texas 

3. Organizational Identification Number: 32040491873 

4. Chief Executive Office: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, TX 76164 

5. Location of Books and Records: CORPORATE OFFICES: 

2029 N Main ST; STE 200 

Fort Worth, TX 76164 

6. Locations of Equipment, Inventory and Goods: NONE 

7. Locations of Goods in Possession of Consignees, 

Bailees, Warehousemen, Agents and Processors 

(including names of such consignees, bailees, 

etc.): 

 

 

NONE 

8. Jurisdictions for UCC Filings: Texas – Secretary of State 

9. Jurisdictions for Mortgage Filings and Fixture 

Filings 

Fort Worth, Tarrant County, Texas 

 

 



SCHEDULE II 

TO 

SECURITY AGREEMENT 

Tradenames and Fictitious Names 

(Present and Past Five Years) 

 

GREEN EQUITY PARTNERS, LLC is authorized to do business under the name Kingdom 

Materials, but has never conducted business under that name.  None of the other Debtors are 

authorized to or have conducted business under any other name. 

 



SCHEDULE III 

TO 

SECURITY AGREEMENT 

None of the Debtors have any U.S. Copyright Registrations; Foreign Copyright Registrations; or 

U.S. Copyright Applications; Foreign Copyright Applications; or Copyright Licenses. 

 



SCHEDULE IV 

TO 

SECURITY AGREEMENT 

None of the Debtors have any U.S. Patent Registrations; Foreign Patent Registrations; or U.S. 

Patent Applications; Foreign Patent Applications; or Patent Licenses. 

 



SCHEDULE V 

TO 

SECURITY AGREEMENT 

None of the Debtors have any U.S. Trademark Registrations; Foreign Trademark Registrations; 

U.S. Trademark Applications; Foreign Trademark Applications; or Trademark Licenses. 

 



SCHEDULE VI 

TO 

SECURITY AGREEMENT 

Depository Accounts and Other Accounts 

Name of Account 

Holder Bank 

Type of Account (with 

general description) Account Number 

Kingdom Energy 

Resources, LLC 

Wells Fargo - TX 

PNC - KY 

Checking – Operational 

Checking – Operational 

154-6843184 

3027080809 

DDB Energy 

Resources, LLC 

PNC - KY Checking – Operational 3014493786 

Montana Bakken, 

LLC 

Wells Fargo - TX 

PNC - KY 

Checking – Operational 

Checking – Operational 

724-5298489 

3014493815 

Little Creek Coal Co., 

Inc 

NONE   

Green Equity Partners, 

LLC d/b/a Kingdom 

Materials 

Wells Fargo, TX 

Wells Fargo, TX 

Checking – Operational 

Checking – Operational 

6096117202 

154-6843283 

KEP-RMA, LLC NONE   

 

ADDRESS INFORMATION (local branch): 

Wells Fargo Bank 

Wells Fargo Tower 

201 MAIN ST 2ND FL 

FORT WORTH, TX, 76102 

Phone: 817-334-7145 

PNC Bank 

PARKWAY PLAZA-BARBOURVILLE 

365 PARKWAY PLAZA 

BARBOURVILLE, KY 40906 

Phone: 606-545-5006 

 

 

 



SCHEDULE VII 

TO 

SECURITY AGREEMENT 

None of Debtors have any Commercial Tort Claims. 

 



 

SCHEDULE VIII 

TO 

SECURITY AGREEMENT 

Interests in Real Property 

KENTUCKY 

KINGDOM ENERGY RESOURCES, LLC 

Prior to the Closing of the Asset Purchase Agreement; Kingdom Energy Resources, LLC 

does not own any real property.   

Subsequent to the Closing of the Asset Purchase Agreement: Kingdom Energy 

Resources, LLC will own approximately 19,500 acres of real property located in Harlan 

and Bell Counties in southeast Kentucky known as Pathfork, Left Fork, and Brookside 

(the “Property”) which includes the minerals (coal) and timber on the Property with the 

buildings, conveyor systems, load-out facilities, railroad spurs and wash plants on the 

Property.  In addition, Kingdom Energy Resources, LLC will become a party to a 

Recreational Land Lease Agreement as set forth in the lease document attached hereto. 
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  EXHIBIT 7
       Part 2



SCHEDULE VIII 

TO 

SECURITY AGREEMENT 

Interests in Real Property 

KENTUCKY – (continued) 

MONTANA BAKKEN, LLC 

Owns the current Coal Lease for the Pathfork property 

 

Owns the current Bonds for the Reclamation Permits on file with the State of Kentucky 

 

Owns the following current Mining Permits on file with the State of Kentucky: 

Montana Bakken - Permit #848-5554 PF Mine #11 2015-12-04 

Montana Bakken - Permit #848-5555 D-1 PF 

Montana Bakken - Permit #848-7043 Road(s) PF 

Montana Bakken - Permit #848-7044 Montana Bakken 

Montana Bakken - Permit #848-8088 Impoundment PF 
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SCHEDULE VIII 

TO 

SECURITY AGREEMENT 

Interests in Real Property 

KENTUCKY – (continued) 

DDB ENERGY RESOURCES, LLC 

Owns the current Coal Lease for the Left Fork property 

 

Owns the current Bonds for the Reclamation Permits on file with the State of Kentucky 

 

Owns the following current Mining Permits on file with the State of Kentucky: 

DDB Energy Resources - Permit #807-5260 Hazard #4 at Sims Fork 

DDB Energy Resources - Permit #807-8076 Prep Plant UG Mine Slope 

DDB Energy Resources - Permit #807-807 

DDB Energy Resources - Permit  #  LFMC-Underground Diesel  
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SCHEDULE VIII 

TO 

SECURITY AGREEMENT 

Interests in Real Property 

TEXAS 

GREEN EQUITY PARTNERS, LLC 

GREEN EQUITY PARTNERS, LLC leases approximately one hundred fifteen acres 

from KEP-RMA, LLC, pursuant to a lease dated December 01, 2014, located in Quarry 

Falls, Fort Worth, Tarrant County, Texas.   

Lease Agreement (includes the Legal Description of the one hundred fifteen (115) 

acres) 

 

Memorandum of Land Lease (includes Legal Description of the one hundred 

fifteen (115) acres)) 

 

 

KEP-RMA, LLC 

KEP-RMA, LLC, owns an approximately thirty-five acre tract of land, which is part of 

Quarry Falls located in Fort Worth, Tarrant County, Texas as set forth in the legal 

description attached hereto. 
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LAND DESCRIPTION 

 
Being a tract of land situated in the W.Y. Allen Survey, Abstract No. 15, the J. Bowman Survey, Abstract No. 80, the 

C.E.P.I. & M. Co. Survey, Abstract No. 383, the J.T. Hobbs Survey, Abstract No. 806, the R. Loyd Survey, Abstract No. 

986 and the I. & G.R.R. Co. Survey, Abstract No. 1955, Tarrant County, Texas and being a portion of those certain tracts of 

land as described in deed to KEP-RMA, LLC, as recorded in County Clerk’s Document No. D214247043 of the Deed 

Records of Tarrant County, Texas and being more particularly described by metes and bounds as follows: 

 

COMMENCING at a pk nail found in asphalt at the intersection of the approximate centerline of Old Decatur Road (a 

variable width right-of-way) and the southerly right-of-way line of Northwest Loop 820 (a variable width right-of-way); 

 

THENCE South 00 degrees 29 minutes 04 seconds East, departing the southerly right-of-way line of said Northwest Loop 

820 and along the approximate centerline of Old Decatur Road, a distance of 1,556.96 feet to a pk nail found in asphalt at 

the southwesterly corner of Lot 1, Block 1, Quarry Falls Industrial Growth Center No. 1, an addition to the City of Fort 

Worth as recorded in Document No. D212150170 of the Deed Records of Tarrant County, Texas, the POINT OF 

BEGINNING; 

 

THENCE, along the southerly and easterly lines of said Lot 1, Block 1, Quarry Falls Industrial Growth Center No. 1 the 

following courses: 

 

North 89 degrees 30 minutes 56 seconds East, departing the approximate centerline of said Old Decatur Road, a 

distance of 399.67 feet to a 5/8 inch iron rod with cap stamped “RPLS 5539” found for a corner; 

 

North 04 degrees 23 minutes 22 seconds West, a distance of 467.57 feet to a 5/8 inch iron rod with cap stamped 

“RPLS 5539” found for a corner; 

 

North 39 degrees 54 minutes 10 seconds East, a distance of 178.62 feet to a 5/8 inch iron rod with cap stamped 

“RPLS 5539” found for a corner; 

 

South 55 degrees 32 minutes 21 seconds East, a distance of 846.60 feet to a 5/8 inch iron rod with cap stamped 

“RPLS 5539” found for a corner; 

 

North 06 degrees 18 minutes 20 seconds East, a distance of 534.66 feet to a 5/8 inch iron rod with cap stamped 

“RPLS 5539” found at the southwesterly corner of that certain tract of land as described in deed to the Brown-

Lewisville Railroad Family First Limited Partnership as recorded in Document No. 212293503 of the Deed 

Records of Tarrant County, Texas; 

 

THENCE East, along the southerly line of said Brown-Lewisville tract, a distance of 1,137.00 feet to a 5/8 inch iron rod 

with cap stamped “RPLS 5539” found at the southeasterly corner of said Brown-Lewisville tract and being on a westerly 

line of that certain tract of land as described in deed to Keystone Equity Partners, as recorded in Volume 15441, Page 37 of 

the Deed Records of Tarrant County, Texas; 

 

THENCE, along the westerly lines of said Keystone Equity Partners tract, the following courses: 

 

South 04 degrees 47 minutes 35 seconds East, a distance of 308.14 feet to a 1/2 inch iron rod with cap stamped 

“RLS” found at the beginning of a non-tangent curve to the left, having a central angle of 19 degrees 58 minutes 

05 seconds, a radius of 1,326.51 feet and being subtended by a chord bearing South 14 degrees 02 minutes 40 

seconds East, 459.96 feet; 

 

Along said curve in a southeasterly direction, an arc distance of 462.30 feet to a 1/2 inch iron rod with cap stamped 

“RLS” found for a corner at the end of said curve; 

 

South 24 degrees 45 minutes 40 seconds East, a distance of 227.07 feet to a 1/2 inch iron rod with cap stamped 

“RLS” found for a corner; 

 

THENCE, departing the westerly lines of said Keystone Equity Partners tract and across the aforementioned KEP-RMA 

tract the following courses: 
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South 62 degrees 14 minutes 34 seconds West, a distance of 332.36 feet to a 5/8 inch iron rod with “Terracorp” 

cap set for a corner; 

 

North 27 degrees 45 minutes 26 seconds West, a distance of 367.37 feet to a 5/8 inch iron rod with “Terracorp” 

cap set for a corner; 

 

EAST, a distance of 2,138.38 feet to a pk nail set in asphalt on the approximate centerline of the aforementioned 

Decatur Road; 

 

 

THENCE North 00 degrees 29 minutes 04 seconds West, along the approximate centerline of said Old Decatur Road, a 

distance of 130.19 feet to the POINT OF BEGINNING and Containing 35.000 acres of land, more or less. 
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SCHEDULE IX 

TO 

SECURITY AGREEMENT 

None of Debtors have any Titled Motor Vehicles. 

As of the date of Closing, none of the Debtors have any inventory. 

None of Debtors have any Equipment.  Kingdom Resources, LLC owns the Equipment 

set forth in the attached document. 
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Item Serial Number Year Cost

1350 KW GENSET SN 2123841 2007 385,000$               

1350 KW GENSET SN 2132175 2007 385,000$               

1500 KW GENSET SN 2128158 2007 395,000$               

DETROIT DEISEL 350 KW GENSET SN HE4198 2007 97,000$                  

VOLVO HYDROLIC UNIT SN D9BA7009148173 2007 57,600$                  

ELECTRIC MOTOR DRIVES AND STARTERS PLANT POST PROCESSING SYSTEMS 2015 9,075$                    

1996 KOMATSU 400-LC6 SN A80169 1996 90,800$                  

1 KOMATSU WA 500 LOADER SN A92143 2007 92,475$                  

1 KOMATSU WA 500 LOADER SN 1055130 2007 96,795$                  

SYNCHRONOUS AC GENERATOR SN WA-543764-0405 2007 31,200$                  

175 TON CEMENT SILO PLANT POST PROCESSING SYSTEMS 2015 111,000$               

100  TON MIXING SILO PLANT POST PROCESSING SYSTEMS 2015 85,000$                  

SILO AUGER SYSTEM PLANT POST PROCESSING SYSTEMS 2015 37,500$                  

2 - 200 TON CEMENT SILOS PLANT POST PROCESSING SYSTEMS 2015 152,000$               

12X30 TANKER LOADING AUGER PLANT POST PROCESSING SYSTEMS 2015 21,800$                  

30 TON RECEIVING AUGER AND SILO PLANT POST PROCESSING SYSTEMS 2015 38,569$                  

25 TON BAGGER SILO W/ AUGER CONTROLS PLANT POST PROCESSING SYSTEMS 2015 44,560$                  

3-10K LB PLATFORM SCALE AND FILLING SYSTEM PLANT POST PROCESSING SYSTEMS 2015 121,150$               

50 HP PNEUMATIC BLOWER PLANT POST PROCESSING SYSTEMS 2015 21,000$                  

75 HP HYDRAULIC POWER SYSTEM PLANT POST PROCESSING SYSTEMS 2015 24,145$                  

40 HP FIELD BLOWER PLANT POST PROCESSING SYSTEMS 2015 12,500$                  

2,309,169$            

EXHIBIT A

PRODUCTION ASSETS
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January 29, 2019 
 
James Favero 
Kingdom Resources 
8650 Freeport Pkwy 
Irving, TX 76063 
 
Re: Appraisal of Kingdom Resources Timberlands – 19,741 acres as of December 5, 2018 
 
Dear Mr. Favero: 

 
We are pleased to submit this appraisal of the fee simple interest in the surface rights of a 
property consisting of 19,741 acres located in southeastern Kentucky in Harlan, Bell and 
Knox Counties. The property owner, Kingdom Resources holds the fee simple interest in the 
surface and mineral estates and is contemplating severing and selling the surface rights and 
retaining the mineral rights. To assist the owner, we prepared this appraisal of the fee 
simple market value of the surface rights. We assume that the interest in the surface rights 
is conveyed with a “typical” surface damage agreement.  
 
Kingdom Resources is our client, and Kingdom Resources and their associates and 
investors are the intended users.  
 
Based on our investigation and analysis of market data, the estimated market value of the 
subject property, as of December 5, 2018, is: 

 
Market Value Range: 

$12,000,000 to $14,700,000  
Best Estimate: 

*** TWELVE MILLION EIGHT HUNDRED THOUSAND DOLLARS*** 
*** $12,800,000 *** 

($648 per Acre) 
 
This appraisal is documented in an Appraisal Report format conforming to the Uniform 

Standards of Professional Appraisal Practice (USPAP). In it, we present our assumptions, 
limiting conditions, pertinent facts about the market and the subject property, and the 
reasoning leading to our conclusions.  The signed Certification of Value is attached as 
Appendix A. 
 
Sincerely yours,   

 
 
 

 
Daniel J. McConville 
Senior Resource Consultant 
Maine Certified General Appraiser # CG2841 
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ASSUMPTIONS AND LIMITING CONDITIONS 

1. Unless specified otherwise, this appraisal assumes that the subject properties are free 
of liens and encumbrances, in responsible ownership, and under competent 
management, with free and clear title.  The appraiser assumes no responsibility for 
matters legal in nature, and infers no opinion of title. 

2. The appraiser has taken legal descriptions and dimensions from sources thought to be 
authoritative, but neither assumes nor suggests responsibility for either.  The appraiser 
has not surveyed the property.  Maps, drawings, and pictures presented in this report 
are intended merely to assist the reader. 

3. This report may not be used by any party other than the client and intended users, as so 
identified in this report, without the prior written consent of the appraiser.  No portion 
of this report or addendum material may be photocopied and/or distributed to a third 
party without the prior written consent of the appraiser.   

4. Possession of all or any part of this report, or a copy thereof, does not confer the right of 
publication.  Neither all nor any part of this report may be conveyed to the public 
through advertising, public relations, news releases, sales brochures, or other media 
without the written consent and approval of the appraiser.   

5. This report may not be used for any purpose other than the purpose for which it was 
prepared.  Its use is restricted to consideration of its entire contents. 

6. The preparation of this report shall not obligate the appraiser to testify or appear in 
court unless prior arrangements have been made with the appraiser. 

7. This valuation does not relate to a portion of real estate that is part of a larger interest 
in real estate. 

8. Unless specified otherwise, the appraiser has not considered the existence of 
potentially hazardous material on the property used in the construction or maintenance 
of improvements, if any, or the existence of toxic wastes.  The appraiser is not qualified 
to detect such substances.  It is assumed that the property is free of hazardous waste as 
that term is defined under both federal and state statutes.  The appraiser has not been 
provided with an environmental study, nor has the appraiser undertaken any 
environmental study.  The reader is urged to consult experts in this field if appropriate.   

9. The appraiser has not undertaken a soils analysis in conjunction with this study.  
Development activity undertaken should be based on soils tests conducted by a licensed 
site evaluator. 

10. The appraiser is not liable for any consequential or special damages arising from any 
error in the conduct or presentation of the appraisal.  Any liability on the part of the 
appraiser or appraiser’s firm is limited to the amount of fees actually collected for work 
conducted by the appraiser or appraiser’s firm in connection with the appraisal. 

11. The forest inventory estimate used in this report was provided by the client.  Sewall 
makes no guarantees about the accuracy of the inventory. 

12. USPAP defines an extraordinary assumption as “an assumption, directly related to a 
specific assignment, which, if found to be false, could alter the appraiser’s opinions or 
conclusions.  Extraordinary assumptions presume as fact otherwise uncertain 
information about physical, legal, or economic characteristics of the subject property; 
or about conditions external to the property such as market conditions or trends; or 
about the integrity of data used in an analysis.”  For this appraisal, we have made the 
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extraordinary assumption that timber inventory estimates, acreage and GIS information 
are accurate. The client provided Sewall with a timber inventory report prepared by 
Landmark Forestry, LLC with a date of December 23, 2016. We do not know when the 
field work (the timber cruise) was conducted. Typically, the inventory report follows 
the completion of the timber cruise within a matter of weeks. If we assume that the 
timber cruise was completed during the Fall of 2016, and thus after the 2016 growing 
season then the forest would have grown two seasons since the date of the timber 
cruise. Typically, inventory data developed from a timber cruise conducted prior to the 
effective date of the appraisal is updated for growth and harvest to the date of the 
appraisal. The client is aware of some harvesting since the date of the inventory report 
but does not have harvest data showing the volumes harvested since that time. The 
client believes that only about 600 acre has been harvested since the inventory date. 
Therefore, we cannot quantify the amount of timber harvested since the cruise was 
completed. As part of our extraordinary assumption regarding the timber inventory, we 
assume that the inventory documented in the Landmark report is equivalent to the 
inventory as of the date of this appraisal—that is, our underlying assumption is that 
growth has been equal to harvest since the date the property was cruised. 

13. The interest held by the owner is the fee simple interest of both the surface rights and 
the mineral rights (mineral rights in this case includes oil, gas, coal and minerals). We 
appraise the fee simple interest in the surface rights only, since the client is 
contemplating selling the surface rights and would like to know the market value of the 
surface rights in order to develop an accurate expectation as to what the property 
should sell for. Most transactions of large timberland properties in this region are of the 
surface rights only. However, the conveyance of the surface rights typically includes a 
Surface Damage Agreement, in which the surface owner grants an easement and right 
to damage the surface area, along with necessary rights of way, for a specified activity, 
such as conducting surface coal mining. In exchange, the holder of the mineral rights 
agrees to compensate the surface owner for the easement and right to damage the 
surface. Surface Damage Agreements range significantly in terms of how the surface 
owner is compensated for the damages. In some cases, the surface owner is 
compensated with royalties from the net sale proceeds of gas, oil, coal, and minerals as 
a percentage of the net return and/or is compensated on a per-acre basis. Per-acre 
compensation values can vary between a nominal fee, say $1 per acre to more than 
$1,000 per acre. In most cases, the surface owner is permitted and given sufficient time 
to harvest the area prior to the mining operation and in those cases the timber 
proceeds go to the surface owner and are in addition to the surface damage payment. 
The owner has not yet developed a surface damage agreement, but developing one is a 
prerequisite for selling the surface rights, as an easement is required by the mineral 
owner in order to mine the subject property and any knowledgeable buyer of a surface 
interest would not purchase the surface interest without a surface damage agreement. 
For this appraisal we assume the surface owner conveys an easement and right to 
damage the surface area, along with necessary rights of way for the purpose of allowing 
the mineral owner to mine coal or extract other minerals, gas or oil, and in return, the 
mineral owner agrees to compensate the surface rights owner at a rate of $500 per 
acre, increasing at 3 percent per year, which we deem to be “fair.” An agreement in 
which compensation is more or less than our assumption could impact our estimate of 
the market value of the subject property.  

14. The current ownership includes improvements such as buildings, fixed equipment such 
as coal washers and rail sidings. We assume that these areas have been carved out of 
the property and are not part of the property that we are appraising. The total acreage 
that we appraise is an estimate, subject to some variation. The area that these 



January 29, 2019 Kingdom Resources Appraisal Page vi 

 

improvements occupy is likely less than one half of a percent of the total land area 
estimate, and within the likely error estimate of the total acreage of the property we are 
appraising.  

15. Acceptance of this report is subject to the understanding that Sewall’s client 
indemnifies Sewall against any costs that Sewall incurs outside the scope of the 
assignment for which Sewall has been engaged.  Such costs include labor and direct 
costs arising from:  (a) extended discussions of our work product, provided these 
discussions do not arise from substandard performance by Sewall or by some other 
circumstance caused directly by Sewall, and provided these discussions could not have 
reasonably been anticipated by Sewall under the terms of our engagement; (b) requests 
for information, to the extent that such requests lie outside the scope of what would 
reasonably be expected of Sewall in performing the assignment; (c) re-work or 
additional analysis that lies beyond the scope of what would reasonably be expected of 
Sewall in performing the assignment; (d) compliance with audits of Sewall’s client or 
any party or intended user connected with the client or the property that is the subject 
of this assignment, and regardless of whether such audit is conducted by the client, a 
representative of the client, or some external party such as the Securities and Exchange 
Commission, and where compliance includes demands for information and/or 
testimony; and, (e) other unanticipated matters related to the original assignment.  
Should such costs arise, Sewall reserves the right to charge reasonable fees for labor 
(hourly or daily rates) and direct expenses, and to expect payment within 30 days of 
invoicing. 
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EXECUTIVE SUMMARY 

SUBJECT PROPERTY 

Kingdom Resources owns the property, including both the surface and mineral rights. 
However, the term “subject property” refers only to the interest that we are appraising, which 
is the surface interest.  
 
The subject is comprised of three properties referred to as Pathfork, Left Fork and 
Brookside tracts totaling 19,741 gross GIS acres in Harlan, Bell, and Knox Counties, 
Kentucky. Although there are building and other improvements including rail sidings, 
scales, coal washers, etc. on the property, this is an appraisal of the land only and limited to 
the surface rights. We do not consider the value of the improvements because the client 
does not plan to convey the improvements in a sale of the surface interest, but instead, 
would create small lots that would encompass the improvements and the land around the 
improvements. 
 
 

SALES HISTORY 

Kingdom Resources acquired the subject property in 2016 from bankruptcy court in an 
auction held in 2015. The property had been held by Black Star Land & Mining, Ltd. and 
Manalapan Land Company, Ltd., entities related to the Bennett family, which were in the 
coal mining business. In the years leading to the bankruptcy the regional coal mining 
industry had essentially shut down primarily as a result of low coal prices but due in some 
part to the regulatory environment. The acquisition included building improvements and 
mining equipment. The property was in bankruptcy court at the time and the deal took 
nearly a year to complete following the auction. It was a complex transaction and we do not 
have the full details of the sale.  
 
 

EFFECTIVE DATE OF APPRAISAL 

December 5, 2018 (the inspection date). 
 
 

RIGHTS APPRAISED 

We appraise the surface interest of the property assuming it is subject to easements that 
would permit the mineral owner to access subsurface materials, including coal, gas, oil and 
minerals, and damage the surface in order to mine those materials. In exchange for the 
easement, we assume that the surface owner would be compensated for damages to the 
surface by the mineral owner. The property is also subject to a short-term recreation (ATV 
park) lease on a portion of the property, in which the surface owner is the lessor and the 
leaseholder, Harlan County, is the lessee.   
 
 

PURPOSE OF APPRAISAL 

Develop an estimate of the market value of the surface interest. 
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CLIENT, INTENDED USER AND INTENDED USE 

The client is Kingdom Resources.  The intended users are Kingdom Resources and their 
associates and investors.  The client intends to use this report to estimate market value of 
the surface interest as they are contemplating selling the surface interest and retaining the 
mineral rights. 
 
 

HIGHEST AND BEST USE OF PROPERTY 

Commercial timber production, with recreation lease income offsetting a portion of holding 
and management costs. 
 
 

VALUE CONCLUSIONS 

  
Cost Approach: $12,900,000 
Sales Comparison Approach: $12,900,000 
Income Capitalization Approach: $12,500,000 
Final Estimate: $12,800,000 
Value per Acre: $648 
GTV as a Percentage of Gross Timber Value:                               101% 
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1.  INTRODUCTION 

IDENTIFICATION OF THE PROPERTY 

The subject property is comprised of three tracts totaling some 19,741 GIS acres in Harlan, 

Bell and Knox Counties in southeastern Kentucky. Kingdom Resources owns the property, 

including the surface and mineral rights. However, the subject property of this appraisal is 

limited to the surface rights. In addition, the property held by Kingdom Resources includes 

buildings, equipment and rail sidings, these improvements are not part of the subject 

property being appraised. 

 

 

PROPERTY RIGHTS APPRAISED 

This appraisal estimates the market value of the fee simple interest in the subject 

property.  The subject property is considered to be the surface rights only.  Fee simple 

interest is defined as “absolute ownership unencumbered by any other interest or estate 

subject only to the limitations imposed by the government powers of taxation, eminent 

domain, police power and escheat”.1  Currently, the owner of the property holds the fee 

simple interest in both the surface and mineral rights (a.k.a. sub-surface rights) and is 

exploring the possibility of severing and selling the surface rights and retaining the 

mineral rights. Although there are buildings, equipment and rail sidings on the property, 

those improvements are excluded from the property being appraised because those 

improvements would be carved out of the existing surface estate and would be retained 

by the holder of the mineral estate.  

 

 

PURPOSE OF ASSIGNMENT 

Develop an opinion of market value. 

 

 

CLIENT, INTENDED USER AND INTENDED USE 

Kingdom Resources is our client.  The intended users are Kingdom Resources and their 

associates and investors.  The client intends to use this report to estimate market value 

because they are contemplating selling the surface rights. 

 

 

                                                                 
1 The Dictionary of Real Estate Appraisal, Third Edition (Chicago: American Institute of Real Estate Appraisers, 1993) p. 140 
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SCOPE OF WORK 

For this appraisal, Sewall conducted the following: 

 

• Reviewed and analyzed property data and materials provided by the client; 

• Interviewed market participants and other sources concerning stumpage prices and 
other factors influencing value, including comparable sales; 

• Reviewed files and researched relevant market data; 

• Inspected representative portions of the subject property for this appraisal on December 
5, 2018 in the company of David Howard (Howard Engineering & Geology); 

• Applied the income capitalization, cost and sales comparison approaches to arrive at 
value conclusions; and 

• Prepared this appraisal report. 

 
 

IMPORTANT DATES 

The effective valuation date is December 5, 2018, the date of the property inspection.  We 

completed the analysis on January 17 and this report on January 29, 2019. 

 

 

EXTRAORDINARY ASSUMPTIONS 

The Uniform Standards of Professional Appraisal Practice (USPAP) defines an 

extraordinary assumption as “an assumption, directly related to a specific assignment, 

which, if found to be false, could alter the appraiser’s opinions or conclusions.  

Extraordinary assumptions presume as fact otherwise uncertain information about 

physical, legal, or economic characteristics of the subject property; or about conditions 

external to the property such as market conditions or trends; or about the integrity of data 

used in an analysis.”   

For this appraisal, we have made the extraordinary assumptions that timber inventory 

estimates, acreage and GIS information are accurate. The client provided Sewall with a 

timber inventory report prepared by Landmark Forestry, LLC with a date of December 23, 

2016. We do not know when the field work (the timber cruise) was conducted. Typically, 

the inventory report follows the completion of the timber cruise within a matter of weeks. 

If we assume that the timber cruise was completed during the Fall of 2016, and thus after 

the 2016 growing season then the forest would have grown two seasons since the date of 

the timber cruise. In most timberland appraisals, timber inventory data developed from a 

timber cruise conducted prior to the effective date of the appraisal is updated for growth 

and harvest to the date of the appraisal. The client is aware of some harvesting since the 

date of the inventory report but does not have harvest data showing the volumes harvested 

since that time. The client believes that only about 600 acre has been harvested since the 

inventory date. Therefore, we cannot quantify the amount of timber harvested since the 
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cruise was completed. As part of our extraordinary assumption regarding the timber 

inventory, we assume that the timber inventory as described in the Landmark report is 

equivalent to the inventory as of the date of this appraisal—our underlying assumption, 

then, is that growth has been equal to harvest since the date the property was cruised. 

 

 

DEFINITION OF MARKET VALUE 

The Dictionary of Real Estate Appraisal, 5th Edition (Appraisal Institute, 2010), states that  

“The most widely accepted components of market value are incorporated in the following 

definition: “The most probable price, as of a specified date, in cash, or in terms equivalent to 

cash, or in other precisely revealed terms, for which the specified property rights should sell 

after reasonable exposure in a competitive market under all conditions requisite to a fair sale, 

with the buyer and seller each acting prudently, knowledgeably, and for self- interest, and 

assuming that neither is under undue duress.”2  

 

The Dictionary also cites the definition used by agencies that regulate federally insured 

financial institutions in the United States, and the definition we use for the purposes of this 

appraisal:  “The most probable price which a property should bring in a competitive and open 

market under all conditions requisite to a fair sale, the buyer and seller each acting prudently 

and knowledgeably, and assuming the price is not affected by undue stimulus.  Implicit in this 

definition is the consummation of a sale as of a specified date and the passing of title from 

seller to buyer under conditions whereby:  

 

• Buyer and seller are typically motivated;  

• Both parties are well informed or well advised, and acting in what they consider their 

best interests;  

• A reasonable time is allowed for exposure in the open market;  

• Payment is made in terms of cash in U.S. dollars or in terms of financial arrangements 

comparable thereto; and  

• The price represents the normal consideration for the property sold unaffected by 

special or creative financing or sales concessions granted by anyone associated with 

the sale.  

 

(12 C.F.R. Part 34.42(g); 55 Federal Register 34696, August 24, 1990, as amended at 57 

Federal Register 12202, April 9, 1992; 59 Federal Register 29499, June 7, 1994)”3  

 

                                                                 
2 Appraisal Institute.  2010.  The Dictionary of Real Estate Appraisal, Fifth Edition, Chicago, IL, p. 122. 
3 Ibid, p. 123. 
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Sewall’s market value estimate is our opinion of the probable price obtainable in a market 

free of abnormal influences.  A basic limitation of any appraisal is that it is an opinion of 

value, and is therefore not a guarantee that a property will sell at the appraised value. 

 

 

APPRAISAL STANDARDS 

The complete appraisal process and resulting report were performed in accordance with 

the Uniform Standards of Professional Appraisal Practice (USPAP). 
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2.   MARKET DESCRIPTION 

This section reviews timberland and timber markets pertinent to the subject.  We start with 

a discussion of the general timberland transaction environment across the entire US, and 

then focus on Appalachia hardwood markets in particular.  An updated economic outlook 

from Forest2Market is republished by Sewall with full permission in Appendix B. We also 

include a short section describing the coal industry because surface owners can be 

impacted by coal markets; either as a source income from royalties and/or surface damage 

compensation, or because surface mining can impact surface value by reducing the 

productive forest area. 

 

 

U.S. TIMBERLAND MARKETS 

Timberland values reflect the economic and financial expectations of prospective buyers 

and sellers of those assets.  Informed market decisions emanate from consideration of 

complex economic conditions which include international, national, regional and local 

trends.  General economic conditions, plus those specific to the forest products industry, 

affect timberland values.  There are also key influences that are owner-specific, including 

corporate strategy and tax considerations that affect investment decisions.  An owner’s 

REIT, C-Corp, limited partnership, limited liability company or personal holding structure 

can influence how these elements come into play in any timberland transaction analysis. 

 

Tracing from the wake of the 2008 global economic recession, timberland values moved 

very little in 2010 and 2011 due to a lack of transactions.  A backlog of allocated capital 

developed, resulting in greater interest in assets offered for sale.  By 2012, participants 

anticipated that market activity would increase and indeed several large deals closed in the 

2nd half of that year, including the multi-state 1.9 million-acre sale by Forest Capital 

Partners to Hancock Timber Resource Group and Molpus Woodlands Group. 

 

The market for institutional-quality timberland continued strengthening through 2013 as 

US market fundamentals steadily improved.  Given the availability of capital, anecdotes 

suggested that buyers were competing for opportunities by lowering the discount rates in 

their acquisition analyses as perceived investment risk calmed in general, and interest rates 

persisted near historic lows.  Timber REITs, benefiting from a competitive cost of capital, 

have actively participated in timberland markets in recent years. 

 

In 2015, larger timberland transactions in the major regions included the Foley Land sale in 

Florida to a private owner (563,000 acres for $705 million); the Campbell Global sale in 

Louisiana to Molpus (192,000 acres for $280 million); the Campbell Global redwood sale in 

California to Lyme Timber (112,000 acres for $189 million); and the Cascade Timberland 
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sale in Oregon to a private investor (197,000 acres for $63 million).  In the aggregate, 

timberland transaction activity was robust in 2015, with an aggregate value in excess of 

$2.8 billion changing hands.   

 

In 2016, the Weyerhaeuser/Plum Creek merger was completed, whereby 13 million acres 

was held by Weyerhaeuser, the largest private owner of timberland.  In a related 

transaction, the Twin Creeks joint venture between Plum Creek and institutional investors 

involving 260,000 acres in five US South properties closed in April.  A healthy level of 

trading occurred throughout the year to near-record levels, including: Campbell Global’s 

131,000-acre sale in Oregon and Washington to Rayonier; Forestland Group’s 362,000-acre 

sale in Michigan to Hancock; Potlatch’s sale of 172,000 acres in Idaho to Southern Pine 

Plantations; Pinnacle’s 290,000-acre sale in Maine to Tall Timbers Trust; and several 

50,000+-acre sales by Forest Investment Associates, Rayonier and Conservation Forestry.  

The larger transactions, as well as an assortment of smaller ones, help to provide data 

points for market-clearing comparable sales and implied discount rates.  Sewall’s 2016 

investor survey results indicated that discount rates had declined another 0.25% to 5.25%, 

with some respondents suggesting transactions were applying discount rates even lower.  

Sources estimated that commitments globally were $2-3 billion. 

 

In 2017, the pace of timberland transactions markedly decelerated. Much of the activity 

was in deals less than $50 million, while exceptions included Forest Investment Associates’ 

sale of 158,000 acres in North Carolina and Virginia to Roseburg for $320 million;4 Forest 

Investment Associates’ sale of 91,000 acres in Georgia, Florida and South Carolina to 

Rayonier for $210 million; Weyerhaeuser selling 80,000 acres in Mississippi and 20,000 

acres in Georgia to Twin Creeks Timber for $202.5 million,5 Hancock Timber Resource 

Group’s 53,000-acre Oregon acquisition for $102 million,6 Conservation Forestry’s sale of 

128,000 acres in Maine for $80 million, and Forestland Group’s sale of 164,000 acres in 

West Virginia to Lyme Timber for approximately $55 million (allocated value).  Our survey 

at year-end 2017 indicates that valuation practices are similar to the year before, with 5.0-

5.5% real discount rates a common starting point for institutional market participants. 

 

2018’s most notable transaction is Campbell Global’s sale of 1.1 million acres in Texas to 

CatchMark Timber Trust, BTG Pactual and British Columbia Investment Management 

Corporation, among others, for $1.39 billion.7  The corporate merger of Potlatch and Deltic 

is also a major development, as Deltic’s 530,000 acres of southern timberland are a major 

asset for the larger Potlatch.  As compiled by RISI, other large sales year-to-date include 

                                                                 
4 TimberMart-South Annual Review: 2017 
5 “Weyerhaeuser Redeems Ownership Interest in Twin Creeks, LLC Joint Venture and Announces Sale of 100,000 Acres of 

Timberlands” Oct 12, 2017 company news release. 
6 TimberMart-South Annual Review: 2017 
7 “CatchMark Led Partnership Completes $1.39 Billion Acquisition of 1.1 Million Acres of Prime East Texas Timberlands” July 

9, 2018 company news release. 
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Roseburg’s sale in California of 170,000 acres to New Forests for $245 million, Forest 

Investment Associates’ sale of 78,000 acres in Alabama to Hancock for $147 million, and 

Green Diamond’s sale of 21,000 Washington acres to Twin Creeks for $100 million. 

 

Despite near-term market dynamics which can move between a buyers’ and sellers’ market, 

the general features of timberland investment continue to attract investors.  Biological 

growth, a potential hedge against inflation and low correlation with mainstream and 

alternative investments still make timberland an attractive option to investors seeking low 

to moderate risk.  However, mixed global economic fundamentals in 2018 suggest that 

demand for wood fiber could remain constrained in the near term.  Many advanced 

economies are on a modest growth path and emerging economies may contribute less to 

global GDP growth than in the recent past.  China’s decelerating GDP growth, commodity 

price levels, rising interest rates and introduced trade barriers are concerns to monitor. 

 

The most important end use for North American sawtimber is solid wood products (lumber 

and panels) for US housing construction, which has been steadily trending upward since 

the 2009 trough; other key end uses are home repair and remodeling activity, packaging 

and industrial use, and non-residential construction.  The first two segments typically 

combine for roughly 70% of solid wood consumption in the US. 

 

Housing mix is an element to consider as well.  Relative to single-family homes, the 

proportion of multi-family construction has been steadily increasing.  From 2014-16, 33-

36% of total housing construction was multi-family, a shift in housing mix which is 

consistent with demographic trends in the US, reduced home ownership levels and 

increased demand for rental housing.  In 2017, the mix tilted toward more single-family 

construction (71%).  This has positive implications for sustained levels of lumber 

consumption because single-family housing construction uses about three times the 

volume of lumber and panels per unit as a multi-family unit. 

 

The forces described above are among many that relate to timberland investment 

performance.  Total return for timberland has been in a pattern of positive single-digit 

percentage rates of annual return over the last 3, 5, 10 and 20 years (Table 2.1).  The South 

region, as the largest subset by geography, displays a similar pattern.  Average returns over 

these periods seem reasonable in light of timberland’s risk, low inflation, and unleveraged 

basis, but do not replicate the excess returns generated in earlier years since the index’s 

inception.  Year-to-date timberland return through June 2018 of 1.4% is tracking similarly 

to 2015-17. 
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Table 2.1.  NCREIF Timberland Property Index and South Sub-Index Total Rate of Return 

NCREIF NCREIF

Period Composite South

Annual(ized) Rate of Return

Last 3 Years 3.7% 3.3%

Last 5 Years 6.2% 5.5%

Last 10 Years 4.4% 3.6%

Last 20 Years 6.5% 5.8%

Since Inception (1987) 11.7% 8.9%

2017 3.6% 2.7%

2016 2.6% 2.9%

2015 5.0% 4.3%

2014 10.5% 10.1%

2013 9.7% 7.7%

2012 7.8% 5.4%

2011 1.6% -2.9%

2010 -0.1% -1.2%

2009 -4.7% -4.3%

2008 9.5% 12.0%

2007 18.4% 18.8%

2006 13.7% 15.1%

2005 19.4% 14.3%

2004 11.2% 9.5%

2003 7.7% 7.5%

2002 1.9% 2.3%

2001 -5.2% -4.1%

2000 4.4% 2.3%

1999 10.9% 7.1%

1998 5.9% 10.7%  
Source: NCREIF 

 

 

APPALACHIAN TIMBERLAND SALES 

In December 2017 TFG sold the Buffalo asset, approximately 164,000 acres in southern WV 

to Lyme for about $338 per acre. The property was encumbered by a conservation easement 

and a carbon deal, and the latter restricts harvesting to no more than 80% of growth.  

 

Three properties that recently sold in northeast Tennessee near the subject demonstrate a 

wide range in prices paid from $400 to $1,007 per acre.  

 

In April 2017 The Conservation Fund (TCF) purchased the Skinner Mountain tract, about 

14,883 acres from TIR for $1,007 per acre. The property is located in Fentress and Overton 

Counties, northwest of Knoxville and east of Nashville. TCF approached TIR and the two 

parties privately negotiated the deal. The property had good timber quality, relatively high 

timber volume (4.2 MBF/acre) and value, and relatively good topography for the region. 
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The property is situated in a region that was actively being subdivided before the global 

financial crisis. In addition, it was in close proximity to other conserved lands.  

 

In June 2017 Lyme sold the Highcliff property, 5,120 acres in NE, TN to the State of Tennessee 

for $400 per acre. The property had difficult access and lower timber volume and value (1.1 

MBF/acre) compared to Skinner Mountain. These two properties, one with high timber 

volume and value and the other low timber value represent the high ($1,004/acre) and low 

($400/acre) prices paid in northeast Tennessee over the past three years. 

 

In October 2016 Conservation Forestry sold a 20,091-acre property to Lyme Timber for 

$776 per acre. The property, known as the Emory River tract, is located in northeast 

Tennessee in Morgan and Scott Counties. Lyme was looking for logs to source its nearby 

hardwood lumber mill, and the seller; a fund managed by Conservation Forestry was 

looking for a quick exit from the region. All but 1,200 acres was encumbered by a working-

forest conservation easement. The property was registered under the Climate Action 

Reserve in 2010, allowing for an opportunity to sell carbon offset credits. It also benefited 

from a lucrative agreement for gas royalties that averaged about $350,000 per year prior to 

the sale. The property was well-stocked with high quality hardwood sawtimber. Lyme 

chose to harvest the property at a rate around three times growth rather than sell carbon 

credits. To sum up, on the positive side, the property had good timber volume (3.8 

MBF/acre) and value, included royalties from gas wells with an estimated annual revenue 

of $350,000, and was registered to sell carbon offset credits. On the negative side, the 

property was encumbered by a conservation easement that covered about 94% of the 

acreage.  

 

In December, 2016 TFG purchased the Piney McCreery tract, nearly 20,000 acres in 

southern West Virginia from Piney Land Company for $438 per acre. The parties agreed to 

negotiate the deal based on the seller’s inventory, about 2.4 MBF per acre. TFG reportedly 

found double the volume during its due diligence. The property was locally brokered and 

the seller was highly motivated for a fast exit. 

 

In September 2016, TFG acquired about 11,000 acres from Zach Johnson for $1,223 per 

acre. The property was primarily located in Perry County, Tennessee, southwest of 

Nashville. It was well-stocked with good quality hardwood logs. 

 

Two southern West Virginia sales closed in 2015—TFG to the Conservation Fund (32,000 

acres for $624 per acre) and Federal Coal to TFG (40,000 acres for $583 per acre). Both 

properties had little in the way of HBU value. 

 



 January 29, 2019 Kingdom Resources Appraisal Page 10 

 

Several large Appalachian properties have been marketed over the past few years but have 

not sold. AFM marketed a 45,000-acre property located in NE TN and SE KY owned by BTG 

investors during 2016 into 2017 but the property never sold. At one point, the property 

went to bid but apparently BTG did not receive an adequate offer. We are aware of two 

other large properties in Tennessee and Kentucky that are being quietly offered but we are 

not at liberty to discuss those details in this report. Suffice it to say that the offerings have 

been in the works for the past three years but sellers and buyers cannot come to terms. 

Molpus has been marketing the Ataya property—approximately 100,000 acres in northeast 

TN and SE KY and the Boone Kentucky asset (45,000 acres) but hasn’t been able to 

consummate a deal, although portions of Boone have sold over the last 12 months. Molpus 

acquired both in 2007 when Appalachian timber prices were significantly higher. The 

Rohatyn Group (TRG), formerly known as GMO offered its 147,000-acre timber deed known 

as the Pocahontas property, located in WV, KY and MD but has not been able to find a 

willing buyer.  

 

Although not technically “Appalachia” there have been a couple notable sales and offerings 

in Pennsylvania. In May, 2018, Harvard Management Company sold a 32,598-acre property 

to The Conservation Fund for $69.5 million, or $2,132 per acre. The property was well-

stocked with cherry and red maple with a gross timber value of $2,245 per acre. In 

December, 2017, TFG sold the Keating Summit asset to Lyme Timber for $28.32 million, or 

$1,479 per acre. The timber inventory was dominated by hard and soft maple and cherry 

with a gross timber value of $1,351 per acre. Lyme also purchased part of the Plum Grove 

properties from Hancock, including 32,671 acres in PA and NY for $88 million, or $2,694 

per acre. The remainder of the Plum Grove package (15,522 acres) is currently being 

offered.  

 

 

HARDWOOD TIMBER MARKETS 

The market for hardwood sawlogs rose steadily from a 15-year low in 2009 until the 

beginning of 2015 when the stumpage price surge plateaued (Figure 2.1). Prices picked up 

again in 2017 posting stumpage price gains that continued through Q2 2018. The price 

surge was driven both by domestic lumber use and exports, particularly to China. Regional 

lumber mills reported rising log costs and record log exports driven by construction of new 

single-family homes in the US and Chinese demand for both hardwood logs and hardwood 

lumber. Hardwood lumber exports to China were up 18% for 2017 (through October) 

compared to 2016 and on pace to reach 1.04 billion board feet. Domestic lumber use was 

driven up by housing starts and remodels—both influenced by a better jobs market—

unemployment hit a 17-year low of 4.1% and the average hourly wage increased by 2.5 
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percent—and continued low mortgage interest rates, both supporting the highest levels of 

consumer confidence in the past 17 years.   

 

In September 2018, in response to 10% US tariffs imposed on Chinese goods, China 

retaliated with a 10% tariff imposed on many goods including US lumber and numerous 

wood products, causing lumber prices to decline for many Appalachia species. Both the US 

and China have stated that they will increase tariffs to 25% in January, 2019. Anecdotally, 

and supported to a degree by the Q3 2018 data, stumpage prices have fallen a bit likely due 

to tariffs on Chinese exports. We expect prices to diminish somewhat over the next quarter, 

perhaps to 2016 levels (prior to the spike in Chinese exports). It’s unclear whether an 

increase in the tariff will cause any further declines in prices, but clearly, the existing and 

potential tariffs do not bode well for Appalachian timberland owners. 

 

Figure 2.1. Historical Nominal Log Stumpage Prices for Key Species on Subject Property   

Source: Sewall quarterly stumpage surveys in Appalachia (Appalachia average) 
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REGIONAL COAL MARKETS 

General Background 

Historically, the coal industry in the U.S. provides the primary fuel source for electricity 

generation in the country and the majority of coal production is sourced for power 

generation. Between 2007 and 2018 the electric power sector accounted for 93% of total 

domestic coal consumption.  

 

Domestic coal consumption increased steadily from about 400 million tons per year in 

1960, peaking at about 1.6 billion tons in 2008 (Figure 2.2). Since 2008, domestic coal 

consumption has declined, and for 2018, total consumption was estimated at about 690 

million tons. The decline coal consumption has mirrored the increase in natural gas 

consumption, as natural gas has been replacing coal for electric power generation.  

 

Figure 2.2. Historical Domestic Coal Consumption 

 

 

Three main types of coal are produced in the country.  In descending order of carbon 

content they are: anthracite, bituminous and lignite.  Anthracite tends to be located in 

deeper coal seams that require underground mining and is most commonly used in 

metallurgic processes (coking coal for steel production).  Most of the U.S. anthracite 

resource is located in several counties in northeast Pennsylvania, although this type of coal 

can also be found in other coal-producing regions.  Bituminous coal, with medium carbon 

content, is customarily used as “steam coal” for electricity generation, as well as for coking 
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coal to a lesser degree.  Bituminous coal tends to be located in shallower coal seams and is 

often accessed through strip mining.  Lastly, lignite is a “younger” coal grade, having the 

least carbon content per unit.   

 

Bituminous coal is by far the most prevalent type of coal found in the Cumberland Plateau 

of eastern Kentucky and eastern Tennessee, where the subject property is located.  This 

type of coal is suitable for steam energy in electricity generation at coal-fired power plants. 

The predominant method of extraction is via surface mining.  Remediation of any surface 

damage is an environmentally-sensitive issue for any producer using this method of 

extraction. 

 

Market Drivers and Pricing 

After the setback due to the 2008 global economic crisis, coal prices declined precipitously, 

bottoming out in 2009 and then increased through 2011 followed by a slow decline through 

2017. In 2018, prices picked up, increasing from about $50 per ton to the mid $70s. The 

relatively low prices from 2012 through 2017 was due to not only an abundance of supply, 

but the fact that the pricing for a key energy substitute (natural gas) has been at record 

lows for much of the past five years.  Figure 2.3 shows coal pricing ($ per short ton) in a 

number of regions in the U.S.  The orange line corresponds to the Central Appalachia region, 

where the subject property is located.  Pricing in this region (as well as in Northern 

Appalachia) tends to be at the higher end of the spectrum, owing to generally higher 

operating costs in the region. There is also substantial competition from western U.S. coal 

supplies, notably from the Powder River Basin in Wyoming.  

 

Figure 2.4 shows U.S. coal production. Over time, Appalachian coal production is expected 

to decline due to more challenging and expensive means of access, as well as competition 

from cheaper, more abundant and lower sulfur content coal available in the U.S. West. 

 

Figure 2.3. Historical Coal Prices (USD/ton) in Three U.S. Regions 
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Figure 2.4. Historical Coal Production in the U.S. 

 

 

Regional Market and Environmental Considerations 

The coal industry is well-established in the Appalachia region, and historically one of the 

more productive mineral resource regions (for coal and natural gas) in the U.S.  Surface and 

sub-surface rights tend to be well-delineated, and mineral rights can be an important value 

driver for the landowner and source of recurring revenue either directly or through 

participation in royalty payments for the surface owner. 

 

The fossil fuels industry in south central Appalachia had been a stable economic backstop 

to the region for decades.  Although it is likely to remain an important component of the 

U.S. energy landscape for the foreseeable future, the regional coal industry has experienced 

the largest downturn in its history. In the past two years and especially in the last year, coal 

prices have increased and federal regulations affecting surface mining have loosened.  

 

During the period from about 2011 until 2017 there had been a limited export market for 

coal sourced from the region. Consumption tends to be regional and within a relatively 

close procurement area (50-100 miles from source to use).  One of the largest coal 

consumers in the region is Eastman Chemical, based in Kingsport, TN.  Otherwise, the 

market tends to be fragmented, with steam coal going to such industrial processes as the 

production of pulp and paper, concrete and specialty chemicals, many of which are 

relatively small-scale facilities.  The duration of supply agreements vary, although many are 

1-3 years, thereby allowing customers flexibility in sourcing their fuel supply. 

 

Risk factors in operating in the region can be grouped according to two related categories: 

access and cost.  Both of these can impact the net coal revenues which can be generated 

from a given property’s mineral rights.  In terms of access, the increasing social and 

environmental pressures, particularly when it comes to surface damage and environmental 

degradation resulting from operating on the property are a clear risk factor.  And the cost of 
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extraction varies depending on the sub-ground level at which one is extracting the 

minerals.  It is generally less expensive and easier to access material which is closer to the 

surface, although restoring the landscape close to its initial state is an added cost.   As one 

digs deeper into the ground, additional environmental and safety considerations are 

introduced, which adds to the cost of extraction.  

 

 



 January 29, 2019 Kingdom Resources Appraisal Page 16 

 

3.  NEIGHBORHOOD DESCRIPTION 

The subject property consists of three tracts located in southeast Kentucky referred to as 

Brookside (Harlan County), Pathfork (Harlan County), and Left Fork (Bell and Knox 

Counties). Figure 3.1 shows the subject neighborhood in relation to towns and highways.   

About 70% of the acreage is in Harlan County, 25% in Bell and 5% in Knox. The three tracts 

are located within 12 miles of the Kentucky-Virginia state line, which in this location is 

formed by the Cumberland Gap, thus providing a physical barrier as well as a political 

boundary to the south.  

 

 

ECONOMIC NEIGHBORHOOD 

The economic neighborhood is the area within which competing timberland properties of 

this size are traded.  That is, potential bidders for the subject property would consider 

other southern Appalachian hardwood properties within this broad region as alternative 

investment opportunities.  

 

The local economy is highly dependent upon coal, both in terms of direct and indirect 

employment. Moreover, the subject property contains active coal surface mines and it is 

likely that additional portions of the surface will be mined in the near future. The timber 

economy is also important, but significantly less so than the coal sector. The regional forest 

provides a variety of forest products with hardwood sawtimber being the most important. 

 

The subject counties are rural with no large population centers in close proximity.  

Knoxville (pop. 187,347) is the nearest metropolitan area located about 100-120 miles 

south to southwest of the three tracts. Lexington (pop. 321,959) is about 160-170 miles 

north to northwest of the subject. Kingsport, TN (pop. 53,374) is located about 75-85 miles 

southeast of the subject, and it, with Bristol, TN and Bristol, VA are referred to as Tri City, 

TN (pop 306,659 for the Metropolitan Statistical Area). 

 

The Knoxville metropolitan area grew rapidly in the early 2000s, cooled a bit post-

recession but increased in population by 4.7% from 2010 to 2017.  It is located at a natural 

crossroads in the Ridge and Valley section of the Appalachians. The Cumberland Mountains 

terminate to its west, permitting relatively easy access westward over the central 

Cumberland Plateau to the Tennessee central valley and Nashville.  

 

The subject area population outside of the Knoxville metropolitan area is in population and 

economic decline– much of the decline is attributed to the reduction in coal mining and 

related industry – as coal mining is the major economic driver in the area. 
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The population (2017) of Bell and Harlan County are nearly the same at 26,894 (74.5 

people per square mi.), and 26,713 (57.1 people per square mi.), respectively. Over the past 

20 years, both counties have experienced population decline. Since 2010, Bell and Harlan 

County decreased in population by 6.3% and 8.8%, respectively. Looking back to 2000, the 

population decline is more significant. 

 

In addition to population decline, these counties are among the poorest counties in the US. 

US Census data from 2017 show the percentage of persons below poverty level at 41.5% in 

Harlan County and 36.7% in Bell County. Out of nearly 3,195 US counties, Harlan County 

and Bell Counties are ranked as the 10th and 27th poorest counties in the US in terms of the 

percentage of the population living in poverty. The median household income is about 

$24,000 for both counties, well below the state median of $46,535.  More than one in four 

persons in both counties, age 64 and younger are classified as living with a disability, which 

is among the highest percentage in the US.  

 

Transportation linkages are critical to the functioning of the economic neighborhood. In 

this case, most timber products are transported from the forest on log trucks to nearby 

concentration yards, satellite chipping facilities or directly to forest products mills. An 

adequate, though locally variable, county and local road network accesses this region.  

Wherever significant coal mining has occurred, the infrastructure is likely to be more 

developed.  Most woodland areas are accessed by a combination of public and private 

roads.  

 

The Cumberland Gap, which is also the state line between Kentucky and Virginia, forms a 

natural barrier between the subject and southerly markets, with few crossings in the 

region. However, the subject is in close proximity to two major crossings via US Highway 

25E to the west and US 421 to the east. US Highway 25E is located west of all three tracts 

and serves as the major north-south route, crossing the Gap between Middlesboro, KY and 

Harrogate, TN and thus accessing timber products markets in northeast TN, including the 

greater Knoxville area, as well as markets to the north in central KY. US 421 is situated west 

of Brookside and east of Pathfork and Left Fork crosses the Gap in Pennington Gap, VA, 

providing access to markets in the Tri Cities area (Kingsport, Bristol, TN and Bristol, VA), 

about 75-85 miles to the southeast. US 119 (also known as the Kingdom Come Parkway) 

serves as the major east-west route for transporting timber products and links the subject 

to the north-south routes discussed above. The northerly boundary of the Brookside tract 

includes frontage on US 119, while the Pathfork and Left Fork tracts are to the north and 

south of US 119, respectively and within 5-10 miles of this highway.  
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PHYSIOGRAPHIC NEIGHBORHOOD 

The physiographic neighborhood is the region within which there exists reasonably 

homogeneous physiography, including features such as climate, topography, and soils.  

These features influence the value of commercial timberlands.  The United States has been 

divided into Major Land Resource Areas (MLRA), or physiographic regions, by the Natural 

Resource Conservation Service (1983).  MLRAs are geographically associated land resource 

units and have been used in state, regional and national agricultural planning and in natural 

resource assessments.  These divisions reflect broad differences in geology, topography, 

climate and vegetation across the southern region of the United States.    

 

The subject property is located in the heart of the Cumberland Plateau and Mountains 

physiographic region, which extends from NE Alabama in the south, through the east-

central part of Tennessee, extending into eastern Kentucky, western Virginia and into 

central West Virginia (Figure 3.2).  

 

Climate 

The climate is characterized by moderately long (185 days), moderately warm, growing 

seasons and moderately cold winters, with short, very cold spells.  Weather conditions, of 

course, are greatly dependent upon elevation, which ranges from about 1,000 feet to 

3,250 feet.  Average annual precipitation is in the range of 46 to 63 inches, averaging 

about 55 inches with the rainfall distributed fairly evenly throughout the year.  Annual 

snowfall is in the range of 11 inches.  The average summer temperature is about 76 

degrees; the average winter temperature is about 40 degrees.  Though significant 

snowfall may occur, frequent thaws discourage the accumulation of snow in all but the 

highest elevation areas. 

 

Topography and Soils 

The regional geology here is heavily influenced by the Cumberland Mountains, which 

extend southwest further into Tennessee and northeast into Kentucky and West Virginia.  

The Cumberland Mountains are a series of 2,000 to 3,000 feet high, rolling mountains cut 

through with meandering river and stream gorges.  The mountains in the subject region 

generally run along a northeast to southwest axis.  Average elevation rises on a south to 

north axis.  The major river here is the Cumberland, which winds to the west through 

Kentucky and Tennessee before finally emptying into the Tennessee River in western 

Kentucky.   

 

The underlying geologic strata are predominantly sandstone, siltstone or shale, with 

occasional seams of soft, or bituminous, coal.  There are some areas of limestone, with 

underlying dissolved, karst formations.  Generally, the soil formed from siltstone and shale 
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is the most productive, followed by limestone and then sandstone.  Soils are predominantly 

silty or sandy loams, often very stony, with a considerable range of depths and slope. 

 

Dozens of different coal seams have been recognized in the Cumberland Mountains.  Most 

of the mining, which is largely highwall contour strip mining, mountaintop removal and 

automated continuous underground mining, has occurred in the Cumberland Mountains.  

On mountains where coal seams of sufficient quality exist, at certain elevations large 

surface areas have been strip mined.  Large proportions of the stripped seams have 

previously been mined using older, underground mining techniques.  Most of the stripped 

areas have been reclaimed by grading and planting to grass or trees.  Many older strip 

mined, spoil bank areas support naturally regenerated, early successional forest growth.  

Soil productivity in these areas is highly variable, depending upon soil depth, slope, aspect 

and history. 8 

 

                                                                 
8 Land Resource Regions and Major Land Resource Areas of the United States". United States Department of Agriculture Soil 

Conservation Service Handbook 296. Dec. 1981. page 96. 
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4.  PROPERTY DESCRIPTION 

SIZE AND CONFIGURATION 

The subject consists of three tracts located in Harlan, Bell, and Knox Counties, Kentucky 

totaling 19,741± acres.  The acreage estimate is based on data provided by Howard 

Engineering and Geology.   

 

 

ACCESS 

Access to the property is good.  The property has public road frontage on graded and paved 

county and state roads.  Overall access is adequate and typical for the area.   

 

 

BUILDING IMPROVEMENTS 

Although there are building improvements on the property, as well as rail sidings, these are 

not part of the subject property that we are appraising.   

 

 

PAST TIMBER MANAGEMENT 

Most past harvesting tended toward pure diameter-limit cutting and some was performed 

via logger selection.  The property consists of natural upland and sloping hardwood stand 

types. The client did not provide us with a history of recent harvesting. Based on our 

inspection, it is clear that portions of the property have been harvested in the past five 

years, but these areas represent a small percentage of the total property area. 

 

 

TIMBER INVENTORY AND VALUE 

The client provided us with a timber inventory report dated December 23, 2016 prepared 

by Landmark Forestry.  We do not know when the field work (the timber cruise) was 

conducted. Typically, the inventory report follows the completion of the timber cruise 

within a matter of weeks. If we assume that the timber cruise was completed during the 

Fall of 2016, and thus after the 2016 growing season then the forest would have grown two 

seasons between the assumed date of the timber cruise and the effective date of this 

appraisal. Typically, inventory data developed from a timber cruise conducted prior to the 

effective date of the appraisal is updated for growth and harvest to the date of the appraisal. 

The client is aware of some harvesting since the date of the inventory report but does not 

have harvest data showing the volumes harvested since that time. The client believes that 
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only about 600 acre has been harvested since the inventory date. Therefore, we cannot 

quantify the amount of timber harvested since the cruise was completed. As part of our 

extraordinary assumption regarding the timber inventory, we assume that the inventory 

documented in the Landmark report is equivalent to the inventory as of the date of this 

appraisal—that is, our underlying assumption is that growth has been equal to harvest 

since the date the property was cruised. 

 

Based on the Landmark report, the property contains 75,742 MBF Doyle of sawtimber 

products, or 3.84 MBF per gross acre and 375,265 tons of pulpwood, or 19.01 tons per 

gross acre.  Table 4.1 presents a summary of this inventory. 

 

Tie and pallet hardwood (29.4%), yellow poplar (27.0%), chestnut oak (9.1%), basswood 

(8.5%), northern red oak (5.6%), and hickory (5.5%) comprise the largest percentages of 

the total hardwood sawtimber volume, combining for 85% of the total hardwood 

sawtimber volume, followed by hard maple (3.7%), soft maple (3.3%), black oak (1.8%), 

and white oak (0.9%).   

 

Liquidation Value, Gross Timber Value (GTV) and GTV Ratios.  Liquidation Value9 is defined 

as, “the stumpage value for immediate harvest, soon enough that the time value of money 

can be ignored.”  It is the total retail value of the timber, calculated by multiplying timber 

prices by timber quantities and summing this calculation for each species group and 

product class, assuming no discounting due to harvesting or disposition time.  Gross 

Timber Value (GTV) and Timber Capital Value (TCV) are synonymous terms used by 

various timberland investors and appraisers. These also reflect the same calculations, all 

before any discounting.   

 

For large properties, complete liquidation of the timber in a short period of time is usually 

not physically possible. Furthermore, in many markets, putting an overly large amount of 

timber up for sale at one time may result in a local oversupply and a consequent price 

decrease.  The complexity of selective hardwood timber sales often requires high sale 

administration costs.  Thus, when liquidating a large quantity of standing timber, GTV is 

often a higher figure than the achievable value. However, GTV is the place to start in 

appraising the market value of timberland, as well as establishing a timber depletion 

account, a related activity. 

 

Stumpage Prices:  Sewall publishes a quarterly stumpage survey for Appalachia four times 

per year dating back to 2004. The survey divides the Appalachian region into 12 regions. 

We used the timber prices for eastern KY and eastern TN as the basis for our stumpage 
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price analysis.  Table 4.2 shows the results from our surveys over the past two years. The 

column on the far right called “Final” represents our concluded stumpage value for each 

species. 

 

Table 4.1.  Timber Inventory Summary  

                                                                                                                                                                                     
9 Bullard and Straka, Basic Concepts in Forest Valuation and Investment Analysis, (Preceda, Auburn, AL) 1998, p. 7.23 

Client: King Timberlands Inventory Date: 12/23/2016
Tract Name: Manalapan Forest Appraisal Date: 12/5/2018

County, State: Harlan,Bell & Knox, KY

Bare Land Acres % of Category
Productive Forested 17,246 87.4%
Non-Forest 2,495 12.6%
Totals 19,741 100.0%

Sawtimber  (MBF, Doyle) MBF/Ac % of Category
Pine 756 0.04 1.0%
Hemlock 541 0.03 0.7%
No. Red Oak 4,163 0.21 5.5%
Black Oak 1,364 0.07 1.8%
Scarlet Oak 156 0.01 0.2%
Chestnut Oak 6,739 0.34 8.9%
White Oak 637 0.03 0.8%
Beech 619 0.03 0.8%
Hickory 4,118 0.21 5.4%
Oth. Hard Hwd 1,262 0.06 1.7%
Gum 132 0.01 0.2%
Yellow Poplar 20,111 1.02 26.6%
Red Maple 2,438 0.12 3.2%
Sugar Maple 2,766 0.14 3.7%
Basswood 6,355 0.32 8.4%
Cherry 144 0.01 0.2%
Sycamore 775 0.04 1.0%
Yellow/Sweet Birch 179 0.01 0.2%
Ash 456 0.02 0.6%
Walnut 115 0.01 0.2%
Tie Hardwood 21,917 1.11 28.9%
Total 75,742 3.84 100.0%

Pulpwood Tons Tons/Ac % of Category
Softwood 3,827         0.19 1.0%
Hardwood 371,438      18.82 99.0%
Total 375,265      19.01 100.0%

Source: Landmark Forestry inventory report dated 12/23/16
Pulpw ood volume estimate does not appear to include topw ood from saw timber trees
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Table 4.2.  Timber Inventory Summary  

JWS JWS JWS JWS JWS JWS JWS JWS JWS JWS JWS JWS JWS JWS JWS JWS

Date/Source E KY E KY E KY E KY E KY E KY E KY E KY E TN E TN E TN E TN E TN E TN E TN E TN

Species 2017Q1 2017Q2 2017Q3 2017Q4 2018Q1 2018Q2 2018Q3 2018Q4 2017Q1 2017Q2 2017Q3 2017Q4 2018Q1 2018Q2 2018Q3 2018Q4 High Low Med. Avg.

Pine $75 $88 $50 $73 $58 $95 $90 $88 $113 $113 $103 $86 $58 $60 $128 $128 $50 $88 $85 $80

Hemlock $50 $70 $45 $45 $40 $57 $30 $50 $50 $50 $72 $40 $30 $35 $72 $30 $48 $47 $40

No. Red Oak $370 $323 $333 $322 $335 $325 $293 $318 $245 $249 $233 $258 $263 $273 $243 $246 $370 $233 $283 $289 $295

Black Oak $340 $297 $328 $300 $318 $312 $283 $299 $242 $241 $212 $238 $248 $252 $242 $236 $340 $212 $268 $274 $275

Scarlet Oak $190 $153 $200 $185 $183 $166 $152 $175 $215 $199 $167 $199 $207 $210 $181 $183 $215 $152 $184 $185 $170

Chestnut Oak $400 $338 $375 $342 $378 $278 $392 $328 $230 $280 $257 $253 $265 $334 $282 $279 $400 $230 $305 $313 $295

White Oak $475 $400 $428 $440 $460 $407 $453 $441 $375 $367 $471 $335 $364 $515 $441 $399 $515 $327 $434 $423 $410

Beech $120 $87 $80 $73 $108 $80 $75 $73 $113 $65 $118 $78 $140 $70 $112 $140 $65 $80 $93 $95

Hickory $160 $145 $178 $152 $150 $150 $153 $160 $175 $167 $204 $157 $158 $216 $173 $168 $216 $145 $160 $167 $150

Oth. Hw d $80 $60 $55 $68 $67 $65 $63 $67 $100 $115 $65 $65 $55 $140 $50 $105 $140 $50 $66 $76 $75

Gum $75 $62 $55 $65 $60 $70 $58 $77 $75 $128 $103 $109 $70 $140 $68 $108 $140 $55 $73 $83 $75

Yellow  Poplar $198 $177 $173 $177 $188 $166 $183 $170 $188 $188 $167 $180 $198 $175 $198 $205 $205 $166 $182 $183 $170

Red Maple $145 $138 $135 $140 $140 $171 $133 $171 $157 $161 $149 $176 $168 $183 $158 $170 $183 $133 $158 $156 $150

Sugar Maple $300 $308 $338 $293 $313 $327 $315 $350 $320 $229 $217 $222 $256 $254 $232 $243 $350 $217 $297 $282 $300

Bassw ood $150 $127 $138 $133 $150 $132 $138 $111 $164 $154 $145 $140 $135 $165 $138 $133 $165 $111 $138 $141 $135

Cherry $263 $250 $275 $333 $300 $475 $317 $364 $363 $318 $299 $339 $305 $320 $258 $325 $475 $250 $318 $319 $325

Sycamore $90 $72 $55 $77 $72 $82 $68 $60 $75 $113 $65 $109 $62 $140 $60 $112 $140 $55 $74 $82 $75

Birch $88 $70 $50 $75 $70 $80 $75 $62 $90 $125 $65 $98 $60 $100 $100 $100 $125 $50 $78 $82 $75

Ash $173 $192 $215 $182 $197 $217 $187 $181 $204 $193 $169 $197 $217 $209 $194 $204 $217 $169 $196 $196 $190

Walnut $800 $675 $750 $800 $858 $863 $800 $756 $1,288 $710 $793 $521 $561 $960 $835 $626 $1,288 $521 $797 $787 $700

Tie/Pallet $70

Hw d PW $12.00 $3.17 $3.00 $2.75 $3.00 $3.50 $3.83 $2.38 $3.50 $3.75 $3.5 $4.00 $4.70 $3.25 $4.20 $4.81 $12.00 $2.38 $3.50 $4.08 $2.00

Source: Sew all Quarterly Stumpage Surveys for Appalachia

F ina l

JWS

E TN & E KY 2-Yr Stats
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Table 4.3 shows the gross timber value (GTV), which is the product of the stumpage rates 

and the inventory estimates. The total GTV is $12,712,735 or $644 per gross acre. 

Hardwood sawtimber comprises 93.5% of GTV. The most economically important 

products, in order of importance are: yellow poplar sawtimber (26.9% of GTV), chestnut 

oak sawtimber (15.6%), tie hardwood (12.1%), red oak sawtimber (9.7%), basswood 

sawtimber (6.7%), hard maple sawtimber (6.5%), hardwood pulpwood (5.8%), Hickory 

sawtimber (4.9%), and black oak sawtimber (2.9%).  

 

 

TAXES 

Annual land taxes were provided by the client and totaled $27,391.53, or $1.39 per acre per 

year for 2018. Typically, property taxes in this area are about $2.50 per acre. We do not believe 

that we received all of the receipts for the property taxes, which would explain the difference. 

 

 

LEASES 

The owner leases a portion of the Brookside tract to Harlan County to be used as an ATV 

park. The reported income from the lease was $14,795.11 for 2017. 

 

 

OTHER REVENUE 

We are not aware of any non-timber revenue other than the ATV lease to the surface interest. 

 

 

MINERAL RESERVES  

The interest valued in this report does not include any subsurface or mineral rights. Mining 

activity is occurring in the subject neighborhood and on the subject property. We value the 

surface interest under the assumption that the surface interest would be conveyed with a 

surface damage agreement.  We make the assumption that the surface damage agreement is 

equal to $500 per acre, increasing at 3 percent per year. 

 

 

ZONING 

We have no specific information related to zoning.  Typically, in this area of Kentucky there 

is either no zoning in the rural areas or zoning regulations are minimal and in effect only 
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when a property owner looks to install a septic system or tie into an existing municipal 

water system.  

 

Table 4.3.  Gross Timber Value Summary  

Manalapan Forest
SE KY

Acres ST MBF/Ac PW Tons/Ac GTV/Ac
Operable Forested Acres: 17,246 4.39 21.76 $737

Total Acres: 19,741 3.84 19.01 $644

Volume % of Unit Gross % of
Product Total Rate Retail2 Total

Pulpwood: Tons % $/Ton Total $ %
Softwood 3,827         0.4% $2.00 $7,655 0.1%
Hardwood 371,438     35.8% $2.00 $742,875 5.8%
Subtotal pulpwood 375,265     36.2% $2.00 $750,530 5.9%

Sawtimber: MBF % $/MBF Total $ %
Pine 756            0.6% $80.00 $60,471 0.5%
Hemlock 541            0.5% $40.00 $21,658 0.2%
Subtotal softwood 1,297         1.1% $63.31 $82,129 0.6%
No. Red Oak 4,163         3.5% $295.00 $1,228,084 9.7%
Black Oak 1,364         1.1% $275.00 $374,981 2.9%
Scarlet Oak 156            0.1% $170.00 $26,496 0.2%
Chestnut Oak 6,739         5.7% $295.00 $1,987,866 15.6%
White Oak 637            0.5% $410.00 $261,115 2.1%
Beech 619            0.5% $95.00 $58,777 0.5%
Hickory 4,118         3.5% $150.00 $617,749 4.9%
Oth. Hard Hwd 1,262         1.1% $75.00 $94,677 0.7%
Gum 132            0.1% $75.00 $9,879 0.1%
Yellow Poplar 20,111       17.0% $170.00 $3,418,887 26.9%
Red Maple 2,438         2.1% $150.00 $365,687 2.9%
Sugar Maple 2,766         2.3% $300.00 $829,828 6.5%
Basswood 6,355         5.4% $135.00 $857,887 6.7%
Cherry 144            0.1% $325.00 $46,917 0.4%
Ash 456            0.4% $190.00 $86,680 0.7%
Walnut 115            0.1% $700.00 $80,364 0.6%
Tie Hardwood 21,917       18.5% $70.00 $1,534,204 12.1%
Hardwood sawtimber 74,445       62.8% $159.58 $11,880,077 93.5%
Subtotal sawtimber 75,742       63.8% $157.93 $11,962,206 94.1%

Summary: Tons % $/Ton Total $ %
Total softwood 15,179       1.5% $5.91 $89,783 0.7%
Total hardwood 1,022,831   98.5% $12.34 $12,622,952 99.3%
GRAND TOTAL 1,038,010   100.0% $12.25 $12,712,735 100.0%
1  Based on 12/23/16 timber cruise by Landmark Forestry; no update for harvest or grow th.
2  Undiscounted for illiquid timber and the time value of money.

Timber Volume 1 Retail Timber Value

12/5/2018
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5.  HIGHEST AND BEST USE ANALYSIS AND VALUATION PREMISES 

According to the Dictionary of Real Estate Appraisal Fifth Edition, as published by The 

Appraisal Institute, Chicago, Illinois, 2002, highest and best use is defined as “The 

reasonably probable and legal use of vacant land or an improved property, which is physically 

possible, appropriately supported, financially feasible, and that results in the highest value.  

The four criteria the highest and best use must meet are legal permissibility, physical 

possibility, financial feasibility, and maximum productivity.”  The subject property is vacant 

timberland.  Consequently, we will only consider the highest and best use “as vacant”.   

 

Legally permissible:  Land use regulations allow the following uses of the subject property:  

forestry, mining, recreational hunting, and conservation uses.   

 

Physically possible:  The property contains significant standing timber therefore; forestry is 

a physically possible use for the subject property.  There are gas and coal reserves on the 

property and therefore mining is physically possible, although the subsurface rights are 

assumed to be owned by another interest. Use for recreation is physically possible. The 

property is currently leased to Harlan County for an ATV park. Because of its size and rural, 

somewhat remote location, the subject property is well suited for timber production, as 

well as hunting and outdoor recreation.  Subdivision and development may be physically 

possible on the flatter portions of the property.   

 

Financially feasible:  The property is located in a sparsely populated rural area.  Although 

there are a few scattered residences located near the subject neighborhood along major 

roads, forestry and mining are still the predominant uses in the subject neighborhood. Coal 

production has declined since 2008 and will likely increase slightly in the next few years. 

However, for the long-term, it is likely to remain relatively flat to declining. There is limited 

demand for any type of development in these rural areas and therefore development of any 

kind is not likely going to be financially feasible now or in the future.    

 

Maximally productive:  Of the uses that meet the test of legally permissible, physically 

possible, and financially feasible, and with the presence of a timber market in the subject 

market area, interest in hunting and other outdoor recreation, the maximally productive 

use is estimated to be for timber production and recreation.  While TIMOs and REITs look 

for opportunities to monetize so-called “HBU” values, the subject property does not have 

significant HBU values.  There is not much in the way of high quality water courses or 

scenic physiographic features.  The demand for residential subdivision in the area is weak, 

as evidenced by a general lack of such activity.   
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We conclude that the highest and best use remains consistent with its current use – as a 

commercial timberland investment, with secondary recreation income and the potential for 

“opportunistic” land sales. 

 

 

MOST LIKELY BUYERS 

Potential buyers include TIMOs, REITs, private investors, logging contractors, hardwood 

sawmills, private environmental non-governmental organizations (ENGOs), and public 

agencies.  Based on recent sales of similar properties, the highest price(s) would probably 

be bid by private ENGOs,  institutional investors, or private investors including TIMOs and 

REITs. The most active buyers and sellers have been The Forestland Group, The Rohatyn 

Group (formerly GMO), Conservation Forestry, The Nature Conservancy, Molpus 

Woodlands, Forest Investment Associates, Lyme Timber, The Conservation Fund, BTG, the 

State of Kentucky and others. 

 

 

VALUATION PREMISES 

Appraisal technique seeks to duplicate the process, conscious or unconscious, by which the 

typical buyer of the property would arrive at the price to be paid.  That is, in appraising 

property, the appraiser must put himself in the shoes of the typical buyer.  What process 

would this prospective purchaser use to arrive at the price to be paid?  It is also important 

to consider the willing seller’s viewpoint. 

 

Appraisal theory holds that market value can be estimated in three ways: by the cost 

approach, the sales comparison approach, and the income capitalization approach. 

 

The cost approach consists of the summation of several elements, usually including bare 

land, pre-merchantable timber, and merchantable timber (and, if present, the depreciated 

replacement cost of improvements).  It is founded on the principle of substitution; that is, a 

buyer would pay no more for the subject property than the cost to purchase a comparable 

parcel of land and replace improvements having similar utility.  When applied to 

timberland, it can be useful if there are several distinct economic units that can be valued 

separately.  The bare land component can be valued from sales of cutover land, or from land 

allocations in timberland sales.  Timber is treated as an improvement, and is valued by 

comparing it with open market stumpage sales of similar timber.  Other assets can also be 

valued separately. 

 

A difficulty with the cost approach is that it violates the “unit” rule by assuming that the 

property is purchased piecemeal instead of as a package of assets.  The cost approach extracts 
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the value of separate economic units from different sales transactions, and then "assembles" 

the value components into an indication of total property value.  Very few investors rely to any 

degree upon the cost approach, especially with naturally regenerated hardwood forests, like 

the subject.  We develop the cost approach but do not apply any weight to it in the final 

analysis.   

 

The sales comparison approach, also founded on the principle of substitution, holds that a 

buyer would pay no more for the property than the price at which he could obtain a 

substitute property having similar utility.  Analysis is based on open market prices recently 

paid for similar properties in the market area.  Purchase price allocations produce unit 

rates that may be applied to the subject property components.  Where necessary, each 

sale’s unit prices are adjusted to account for the influences of financing, interest conveyed, 

sale conditions, time (market conditions), location, physical characteristics, and other 

factors that drive sale price.  The approach is particularly useful for commercial timberland 

in active, competitive markets, such as the subject market.  Therefore, the sales comparison 

approach is appropriate for estimating the market value of the subject properties. 

 

The income capitalization approach is based on the principle of anticipation, which 

states that value is derived from the anticipation of future benefits.  It is most appropriate 

for properties that are regularly bought and sold based on their ability to generate a net 

operating income stream.  Large commercial timberland properties fall into this category.  

Therefore the income capitalization approach is used to value this property. 
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6.  SALES COMPARISON APPROACH  

This approach produces an estimate of value by comparing the subject with similar, 

recently sold properties in the same or similar competing areas.  Analyzing the degree of 

comparability between properties involves judgments as to their similarity with respect to 

such factors as location, zoning, size and density.  The sale prices of the most comparable 

properties tend to set the value range in which the subject will fall.  Further analysis of the 

comparable data entails an adjustment process which effectively “normalizes” by 

accounting for specific differences between each sale and the subject.  Each sale provides an 

independent indication of what the buyer of that sale would pay for the subject property.  

We then reconcile these estimates into a value conclusion.  

 

We identify nine sales in the subject region as sufficiently similar to the subject property to 

warrant further analysis.  Sales were selected based upon the following criteria: located in 

eastern TN, KY or central to south WV; closed within eight years; similar in size to the 

subject. Although there are recent sales that are less than 5,000 acres we did not select 

these sales because the market for relatively small parcels is much different than it is for 

larger parcels, as the type of buyer is often different and the liquidity of the timber asset is 

different. The timber value on smaller properties can be monetized more rapidly than on 

larger properties. The sales closed in the subject market area between January 2011 and 

April 2017, and range in size from 8,098 to 46,724 acres. The sales are presented in Table 

6.1.   

 

 

ADJUSTMENTS 

The individual adjustments are shown in Table 6.2 and are described as follows: 

 
Interest Conveyed:  If a sale includes rights other than the rights of the subject property, 

then an adjustment is warranted.  Examples include timber, mineral or water rights. Sale 

7650 was encumbered by a conservation easement on 94% of the acreage and Sale TN-

0202 was encumbered by a conservation easement on 55% of the acreage. Analysis of sales 

in the northeast US indicates that properties encumbered by working forest easements 

typically trade at a 20 percent discount. Two sales that closed in 2015 further support this 

adjustment. Conservation Forestry purchased 100,019 acres in northern Maine from 

Merriweather, LLC in December, 2015 for $430 per acre, or about 65% of gross timber 

value. Timberland Forest Holdings purchased 234,000 acres in northern New York in 

December, 2015 for $641 per acre, or about 60% of gross timber value.  Similar properties 

without the conservation easement typically trade at about 75% to 80% of gross timber 

value, or about 20% higher.  
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Grantor/ Land Timber Total Timber
Sale Date Grantee Location Acres Total $/AC Alloc. Alloc. Price Alloc. Remarks

TIR

The Conservation Fund

Piney Land Co, et. al
The Forestland Group

Conservation Forestry

Lyme Timber

The Forestland Group
The Conservation Fund et al.
Federal Coal (Barrs)
The Forestland Group
Cumberland Woodlands, LLC
The Forestland Group
Pardee & Curtin Realty, LLC
The Forestland Group
Lyme
Molpus

Begley

The Forestland Group

3.8 $840 $15,600,000 $776 $188 $588 92% 70%

Sold as an LLC. 98% CE encumbered. Registered 
under the Climate Action Reserve on Feb 2010. 
Reportedly received avg of $350k/yr in oil & gas 
royalties from 2007-13 and anticipate $500k in 2014.

2/13/2012 NE TN 42,157 2.1

Typical Applachian hardwoods.$60

79% Scattered parcels, many with poor access.$120 $504 98%

116% 93% Heavy to White Oak.$190 $760$818 $7,693,100 $950

$613 $23,038,625 $583

SALE PRICE AS OF % OF GTV1

12/21/2016 S WV 19,531 2.4 $457 $8,557,900 $438 $120 $318 96% 70%

GTV 
/AC

MBF 
/AC 

$820 123% 100%

15% non-productive

7544 12/30/2015 SW WV 32,379 4.8 $638 $20,200,000 $624

7651

7650 10/30/2016 NE TN 20,091 

$523 95% 85%

39,982 2.2 85% Mountainous, no HBU potential.$313 $16,576,694 $415 $150 $265 133%

39,512 4.5

8,098  4.1

HW-0058 6/28/2013 S WV

7518 4/10/2015 S WV

7550 8/15/2014 SC KY

$370 101% 85%

Sold by Begley--minerals to Penn VA--surface to 
TFG. Little if any HBU. According to buyer, surface 
bought at a good price. Tracts are mountainous and 
scattered over SE KY with much stripped and 
cutover area. Approximatley 12.3% is non-
productive, presumably stripped area. Estimated to 
be sold at 85% retail.

HW-0055 1/25/2011 E KY 46,724 3.4 $435 $20,479,933 $438 $69

126% 100% Mountainous, no HBU potential.$413 $21,950,000 $521 $108 $413TN-0202

Primarily oak property; includes 366 acres of young 
pine plantations; rural, mountainous area with 
minimal HBU possibilities.

8888 4/15/2017 NE TN 14,883 4.2 $820 $14,991,418 $1,007 $187

 

Table 5.1.  Sale Summary 
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Table 5.2.  SCA – Adjustment Grid   

ITEM Subject 8888 7651 7650 7544 7518 7550 HW-0058 TN-0202 HW-0055

Grantor
King 

Timberlands
TIR

Piney Land Co, 
et. al

Conservation 
Forestry

The Forestland 
Group

Federal Coal 
(Barrs)

Cumberland 
Woodlands, LLC

Pardee & Curtin 
Realty, LLC

Lyme Begley

Grantee
The Conservation 

Fund
The Forestland 

Group
Lyme Timber

The Conservation 
Fund et al.

The Forestland 
Group

The Forestland 
Group

The Forestland 
Group

Molpus
The Forestland 

Group
Location SE KY NE TN S WV NE TN SW WV S WV SC KY S WV NE TN E KY
Date 12/5/18 Apr-17 Dec-16 Oct-16 Dec-15 Apr-15 Aug-14 Jun-13 Feb-12 Jan-11
Total price $14,991,418 $8,557,900 $15,600,000 $20,200,000 $23,038,625 $7,693,100 $16,576,694 $21,950,000 $20,479,933 
Acres 19,741 14,883 19,531 20,091 32,379 39,512 8,098 39,982 42,157 46,724
Intended use Tbr. Prod. Tbr. Prod. Tbr. Prod. Tbr. Prod. Tbr. Prod. Tbr. Prod. Tbr. Prod. Tbr. Prod. Tbr. Prod. Tbr. Prod.
Mbf, Doyle per acre 3.84 4.20 2.41 3.80 4.76 4.49 4.13 2.20 2.08 3.38 MEAN
GTV/acre $644 $820 $457 $840 $638 $613 $818 $313 $413 $435 $594
Sale price:GTV 123% 96% 92% 98% 95% 116% 133% 126% 101% 109%
Alloc. land value/acre $351 $72 $188 $113 $93 $296 $164 $190 $90 $156
Alloc. tbr value/acre $656 $366 $588 $510 $490 $654 $250 $330 $348 $419
Tbr allocation:GTV 80% 80% 70% 80% 80% 80% 80% 80% 80% 79%
PRICE/ACRE $1,007 $438 $776 $624 $583 $950 $415 $521 $438 $639
Interest conveyed Surface only Surface only CE on 94% of ac. 

Surface only
Surface only Surface only Surface only Surface only CE on 55% of ac. 

Surface Only
Surface only

Land & tbr adj. 0.0% 0.0% 18.8% 0.0% 0.0% 0.0% 0.0% 11.0% 0.0%
Sale conditions Normal Normal Normal Normal Normal Normal Normal Normal Normal Normal
Land & tbr adj. 0% 0% 0% 0% 0% 0% 0% 0% 0%
Market conditions Current 20 months 23 months 25 months 35 months 44 months 52 months 65 months 82 months 94 months
Land & tbr adj. N/A 0.0% 0.0% 0.0% 0.0% 0.0% 4.8% 9.5% 14.3% 14.3%
Size/liquidity 19741 acres Smaller Smaller Larger Larger Larger Smaller Larger Larger Larger
Land & tbr adj. -2.7% -0.1% 0.2% 4.8% 6.9% -8.2% 7.0% 7.5% 8.6%
Access/topog. adj. Good Access Good/Hilly-Steep Good/Hilly-Steep Good/Hilly-Steep Good/Hilly-Steep Good/Steep Good/Hilly Good/Hilly-Steep Good/Hilly-Steep Good/Hilly-Steep
Comparison Hilly to Steep Similar/Similar Similar/Similar Similar/Similar Similar/Inferior Similar/Inferior Similar/Similar Similar/Similar Similar/Similar Similar/Similar
Land & tbr adj. Topography 0% 0% 0% 5% 5% 0% 0% 0% 0%

Location adj. NE TN S WV NE TN SW WV S WV SC KY S WV NE TN SE KY
Comparison Superior Similar Similar Similar Inferior Similar Inferior Similar Similar
Land & tbr adj. -10% 0% 0% 0% 10% 0% 10% 0% 0%
Non-tbr. values Hunt leases Fair Fair Fair Fair Fair Fair Good Fair
Comparison Superior Similar Similar Similar Similar Similar Similar Superior Similar
Land adj. -5.0% 0% 0% 0% 0% 0% 0% -5% 0%
Coal/gas/surf damage Typ. Agreement Typ. Agreement High Royalties Typ. Agreement Bel. Mkt SD pmts Typ. Agreement Typ. Agreement Advant. SDA Typ. Agreement

$0.00 $0.00 $120.95 $0.00 ($20.00) $0.00 $0.00 $27.00 $0.00 
Land adj. $0.00 $0.00 $0.00 ($120.95) $0.00 $20.00 $0.00 $0.00 ($27.00) $0.00 MEAN
Adj. alloc. land $/ac $292 $72 $103 $125 $134 $284 $212 $219 $112 $173
Adj.alloc. tbr $/ac $575 $365 $700 $562 $605 $630 $322 $451 $432 $516
Total $867 $438 $803 $687 $740 $914 $534 $670 $544 $688

Timber value2 Superior Inferior Superior Inferior Inferior Superior Inferior Inferior Inferior Inferior
Tbr adj. -$141 $149 -$157 $5 $25 -$139 $265 $185 $167 $40
Indicated tbr $/ac $434 $515 $543 $567 $630 $490 $587 $635 $599 $556
Indicated total $/ac (see box) $726 $587 $646 $692 $764 $775 $799 $855 $711 $728
Indicated value $14,336,294 $11,590,489 $12,757,846 $13,651,598 $15,090,530 $15,295,783 $15,780,873 $16,874,884 $14,034,236 $14,379,170

Low Best Est. High
Sales Comparison Estimate: $12,200,000 $12,900,000 $15,200,000
Per acre: $618 $653 $770
% of Gross Timber Value: 96% 101% 120%

1  Total value adjustment is independent of stumpage rate changes (i.e., the change in w hat buyers are w illing to pay for a given timber resource, irrespective of stumpage price levels).
2  Timber value adjustment is equal to the subject GTV minus the Sale GTV times 0.80, w hich ref lects the illiquidity of the timber.

SE KY

Surface only

Poplar, Chestnut 
Oak, Red Oak

Typical SDA 
Agreement

ATV lease, low 
income
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About 94% of Sale 7650 is encumbered by a working forest CE, so we adjust it upward by 

20% x 94%, or 18.8%. Sale TN-0202 is encumbered working forest (18,225 acres or 43%) 

and forever-wild (5,051 acres or 11.9%) conservation easements. After the purchase the 

buyer sold carbon offset credits on the forever wild portion and therefore we treat it like the 

working forest encumbrance and adjust the property upward by 20% x 54.9%, or 10.98%. 

 

Sale Conditions:  All sales are considered arm’s length with neither buyer nor seller under 

extreme duress or atypical motivation and therefore no adjustments are made. Sale 7518 was 

privately negotiated and we believe the owner was uniformed regarding timberland values. 

However, we do not adjust it because we lack sufficient information to derive and adjustment.  

 

Market Conditions (time):  Adjustments reflect general trends in timberland markets indicated 

by the larger body of sales in Sewall’s transaction database. We reflect this adjustment by 

comparing the discount rates at the time the sale traded with the date of the appraisal. 

 

The subject would transact in a market dominated by TIMOs and REITs.  Therefore, for this 

analysis we use the percent change in discount rates used by large institutional investors 

over time as an indicator of market condition changes.  Currently, the discount rate is about 

5.25%, which is down about 25 basis points compared with 2014, down about 50 basis 

points from 2013 and about 75 basis points from 2011-2012. We adjust Sale HW-0588 by 

9.52% (0.0525/0.0575-1); and Sales TN-0202 and HW-0055 by 14.3% (0.0525/0.0600-1).  

 

Size: Adjustments for size are intended to reflect the differences in our base expectations 

for the value of properties in different size classes.  Because smaller tracts tend to sell for 

more on a per acre basis than larger tracts, we adjust smaller tracts downward and larger 

tracts upward.  The adjustment is based on regression analysis, where we predict sale 

price per acre from GTV per acre and gross acreage. The regression analysis uses the 10 

comparable sales and produces an R-Square of 0.82.  Thus, the combination of acreage and 

GTV explain 82% of the variation in sale price.  

 

The equation: LN(SP/Acre) = 3.077609 - 0.09551 *  LN(Acres) + 0.698588 * LN(GTV)  

Where: LN(SP/Ac) is the natural log of the sale’s sale price per acre; LN(Acres) is the 

natural log of the sale’s acreage; and LN(GTV)  is the natural log of the subject’s GTV.  Figure 

6.1 shows the relationship between sale price and size, based on predictions from the 

regression, when holding GTV constant to that of the subject.   
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Figure 5.1.  The Relationship between SP/Acre and Acres 10 Similar Sales  

 

 

Access & Topography:  We analyze access and topography together because sometimes 

access can affect topography and we want to avoid double adjusting for a single factor. 

Viewed alone, access to a property affects the extent and ease to which a property can be 

harvested or developed without constructing new roads. Seven of the comparable sales are 

deemed similar in access and topography and receive no adjustment. Excessively steep 

topography can hinder and make harvesting operations more expensive while flat to rolling 

topography is conducive to both timber harvesting activities and potential highest and 

better uses.  The subject includes some steep terrain, which is similar to most of the sales. 

Sales 7544 and 7518 have a higher percentage of steep terrain, are considered inferior and 

therefore are adjusted upward by 5%. 

 

Location:  Typically, properties located nearer to large population centers and in 

economically stable areas sell for higher land prices than properties located in remote and 

economically depressed areas. Sale 8888 is located between Nashville and Knoxville and 

considered superior for location. We adjust the land and timber downward by -10%. Two 

sales, 7518 and HW-0058 are located in areas where land prices are typically lower than 

the subject area location, and are therefore given positive adjustments of 10%, each.   

 

Non-Timber Values:  Properties with potential uses other than timber production typically 

sell for higher land prices than timber only properties. The subject’s non-timber value is 

deemed “fair.” HBU sales are limited and it only generates about $0.75 per acre for the ATV 
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lease. Sale 8888 reportedly had good hunting revenue at the time of sale and was adjusted 

downward -5.0%. Likewise, Sale TN-0202 generates significantly more hunting revenue 

and has better opportunity for outsales. It is adjusted downward by -5%. The remaining 

sales are considered to be “fair” and equivalent to the subject and therefore we do not 

adjust them.   

 

Coal/Gas/Surface Damage: As described earlier in the report, the subject is assumed to 

have a typical surface damage agreement (SDA). Sale 7650 had a history of significant gas 

and oil royalties—about $350,000 per year, or $17.42 per acre per year. We estimated the 

net present value of ten years income at $350,000 per year using a discount rate of 7.25% 

resulting in an NPV of $2.43 million, or $121 per acre. Sale TN-0202 also had an 

advantageous SDA, which we estimate to be worth $27 per acre and therefore adjust it 

downward by this amount. Sale 7518 had an inferior SDA and we adjust it upward by $20 

per acre. For the remaining sales we estimate that they had no contributory value from 

their SDA above the value of the subject.  

 

Adjusted Allocated Value: We compute the adjusted land and timber values for each sale by 

applying the appropriate adjustments. We sum the values thereby estimating the adjusted 

value of each sale for all factors excluding GTV. The land values range from $72 to $292 per 

acre and average $173 per acre. The total values range from $438 to $914 and average 

$688 per acre before making the GTV adjustment.  

 

Gross Timber Value (GTV):  The GTV adjustment is typically the largest and therefore most 

important adjustment for timberland properties, and this analysis is no exception. We 

adjust each sale’s GTV by taking the difference between the sale and the subject’s GTV and 

multiply it by an adjustment factor that accounts for the illiquidity of timber. We try to 

mitigate the risk of using too high or too low an adjustment by selecting sales that bracket 

the subject’s GTV.  In this analysis, the subject’s GTV estimate is lower than three sales and 

higher than six sales. The average for all sales is $594, which is slightly lower than the 

subject’s GTV.   

 

There are several ways to compute the GTV factor. We used three methods, described below: 

 

1. Regression Analysis: We use regression analysis plotting the size-adjusted values 
over acreage for each of 10 sales and fit a linear regression line to the data. Figure 
6.2 shows the relationship. The slope of the GTV coefficient (80.0%) is the 
estimated GTV factor. Some of the drawbacks to this method include the limited by 
the number of sales and the fact that the dependent variable, the size-adjusted value 
is based on somewhat subjective adjustments. 

2. Coefficient of Variation (CV) Analysis: We can use several adjustment factors in 
the grid and iteratively compute the CV of the indicated values at each of the 
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different GTV factors. The adjustment factor that produces the lowest CV is selected 
as the best. We vary the GTV factor from 60% to 100% in 5% increments. The 
lowest CV is achieved at a GTV factor of 70% (Figure 6.3). The drawbacks to this 
method are similar to those with the regression analysis.   

3. Sensitivity Analysis on Subject DCF Model: We can use the DCF model to test how 
sensitive the resulting NPV estimate is to GTV. For example, if we decrease the 
subject volume by 10% across all products resulting in 10% lower GTV and re-run 
the DCF model the change in value is indicative of the influence of GTV on total 
value. The resulting present value suggests a GTV ratio of 72% (Figure 6.4). The 
downside to this method is that there are other factors that influence the resulting 
value, including assumptions about price timber appreciation, the reversion and 
non-timber income. 

 

The regression analysis produced a value of 80%, the CV analysis resulted in a value of 70% 

and the DCF approach indicated a value of 72%. All three methods have their merits but none 

is perfect. We place the most weight on the regression method and settle on a value of 80%. 

 

Using Sale 7651 as an example, we compute the GTV adjustment: 

 

= Subject GTV/acre – Sale GTV/acre * 0.80 

= ($644 – $457) *  0.80 = $149 

 

Figure 5.2.  Relationship between Sale Price per Acre and GTV for 10 Comparable Sales  
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Figure 5.3.  The Relationship between the GTV Factor and the Resulting CV  

 

Figure 5.4.  The Relationship between the ICA Value and GTV  

 

Indicated Value: We add the adjusted allocated timber value per acre to the timber 

adjustment to compute the indicated timber value per acre. This is added to the adjusted 

allocated land value to compute the indicated value per acre of each sale. Indicated values, 

shown in Table 6.2 range from $587to $855 and average $728 per acre.  

 

 

RECONCILIATION 

Table 6.3 shows the concluded value per acre and weight applied to each comparable sale. 

The date of sale is very important in selecting sales. Stumpage prices rose more than 25% 

from 2011 to 2015. The timber value adjustment is based on the estimated timber value at 

the time of sale for the sale and the current timber value of the subject. Buyers in 2011-2013 

anticipated stumpage price appreciation and therefore the GTV and market condition 

adjustments may not adequately capture the changes in market conditions. The average 
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adjusted value of the three oldest sales is $788 per acre, whereas the most recent three sales 

average $653 per acre. For this reason, we give zero weight to the oldest three sales that 

closed in 2011-2013. 

 

Size, GTV and location are also important factors to consider when selecting and weighting 

sales. The pool of buyers capable of purchasing a $40 million property is significantly lower 

than the pool that would consider buying a property worth $5 million or less. The GTV 

adjustment is typically the largest adjustment made to sales. In this analysis the adjustment is 

equal to the difference in GTV multiplied by 80%. We minimize the potential error in the 

adjustment by weighting sales that are similar in GTV. And finally, we give a lot of 

consideration to location when weighting sales. It can be difficult to compare properties from 

say West Virginia to eastern KY. Certainly, stumpage values differ significantly from region to 

region.   

 

With these factors in mind, three sales stand out as the most reliable indicators of value and 

given the most weight in the reconciliation; Sales 7651 is the most comparable and given a 

weight of 25% and Sales 7544, and 7518 are the next more reliable and given a weight of 

20%, each. We give a weight of 10%, each, to three sales (8888, 7650, and 7550), and no 

weight to the oldest three sales. 

 

The weighted mean value for all sales is $652.70 per acre, or $12,885,040.  Sales 7651 and 

7650 support the low end of the value range at $12,200,000; Sales 7518 and 7550 support 

the high end of the value averaging $15,200,000.   

 

 

SCA CONCLUSION 

Based on our analysis, the estimated market value of the subject property by the sales 

comparison approach as of December 5, 2018 is $12,900,000 or $653 per acre. 
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Table 5.3.  Sales Comparison Reconciliation  

 
 
 

King Timberlands

Manalapan Forest

Sale

Raw Sale 

Price/Acre

Adj Sale Price/Acre 

before GTV Adj

Final Adj. Sale 

Price/Acre

Raw to Adj. Ratio 

(w/o tbr adj.)

Raw to Adj. 

Ratio Weight

Wt'd 

Value/Acre

8888 $1,007 $867 $726 -14% -28% 10% $72.62

7651 $438 $438 $587 0% 34% 25% $146.78

7650 $776 $803 $646 3% -17% 10% $64.63

7544 $624 $687 $692 10% 11% 20% $138.31

7518 $583 $740 $764 27% 31% 20% $152.89

7550 $950 $914 $775 -4% -18% 10% $77.48

HW-0058 $415 $534 $799 29% 93% 0% $0.00

TN-0202 $521 $670 $855 29% 64% 0% $0.00

HW-0055 $438 $544 $711 24% 62% 0% $0.00

Total $575 $620 $656 12% 14% 100% $652.70
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6.  INCOME APPROACH  

The Income Capitalization Approach (IA) derives market value directly from the income-

producing potential of the property.  The format used in this appraisal is Discounted Cash 

Flow (DCF) analysis.  The DCF analysis estimates net annual income to the subject property 

in each year of the projected holding period.   

 

TIMBER MANAGEMENT ASSUMPTIONS AND MODELING METHODS 

The most important components of timberland income approach analysis are the 

assumptions regarding future management decisions that will ultimately affect the 

productivity of the site and quantity of timber produced on the property.  As scientific 

advancements in hardwood timber management are developed and introduced, the trend 

in timber management is toward growing higher quality timber in a shorter time period.   

 

Harvest levels are forecasted to equal growth, at 3.3% of total annual sawtimber volume 

and 3.3% of total annual pulpwood volume for years 1-10.  Given the current markets, we 

see no advantage in engaging in an accelerated harvest.  

 

The initial sawtimber inventory is 3.83 mbf per acre. The residual sawtimber inventory at the 

end of Year 10 is 3.80 mbf, or about the same as the Year 1 inventory.  Some buyers model heavy 

cutting, while others let properties grow to increase the marketability of a specific property.  

Our model is perhaps conservative compared with models used by prospective buyers in the 

past, but given the current market conditions we believe it is more in line with the long-term 

timber investor than the timber liquidator and a better fit for a large property such as the 

subject, where heavy removals would saturate markets.  At this removal level, the model 

assumes that the property is essentially stocked the same at the end of year 10. 

 

 

DISCOUNT RATE 

For this appraisal, Sewall is applying a discount rate of 5.25% real (net of inflation).  The real 

discount rate is used to convert projected future cash flows into their net present value.  A 

market-based derivation of the discount rate is critical in providing a reasonable estimate of 

value, particularly for a longer-term investment in which the value is sensitive to the timing 

of cash flows. 

 

Evolution in Discount Rates 

We first consider the evolution of discount rates applied to timberland valuations that has 

occurred in the US for context.  US timberland markets seemed to previously peak in pricing 

in early 2008 in conjunction with compressed risk premia across most of the investment 

universe, as ample capital sought refuge in assets that might offer a better return than 
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traditional markets that seemed overvalued.  In order to remain competitive, investors 

applied progressively lower discount rates to timberland as was occurring in most 

investment sectors, driving values higher. 

 

Although spot timber prices were declining during this period, expected prices are often 

stickier because of the common assumption, based on observation of the past that prices will 

return to a prior average or level.  Also, there was little variation in discount rates among 

timber regions and properties as purchasers assumed relatively little difference in risk 

regardless of location in the US (Figure 7.1). 

 

Figure 6.1.  Real Discount Rate for Timberland by US Region since the 1990s 
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Then, the 2008 global financial crisis struck, there was considerable investor uncertainty, 

and timberland discount rates rose above 6.0% real.  The bid-ask spread widened and “no-

sales” characterized some offerings.  Although several large deals were completed, prices 

reflected elevated discount rates, indicating that the availability of capital had declined 

substantially.  Sewall’s representation of prospective buyers in their due diligence, various 

appraisal assignments and our analysis of significant transactions helped shed some light on 

the transaction environment. 

 

Between 2010 and 2011, discount rates for US mainland investments did not change 

materially.  However, by 2012, Sewall’s Investor Survey indicated a decline in discount rates 

by about ¼ percentage point.  A similar decline was repeated in 2013.  By 2015, rates had 

dropped to pre-financial crisis levels.  2017 Sewall Investor Survey results showed the 

median real discount rate remaining at 5.25% for the US generally, with some differences 

emerging among the major regions. 
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We attribute the steady decline in rates from 2012 onward to a similar decline in 

prospective rates of return for other investments, such as common stocks and bonds, as well 

as the level of demand for timberland assets.  Optimism around fundamentals such as 

recovery in the housing market and strengthening log demand from China supported buyers.  

Prices have been buoyed by competitive sale processes with multiple offers. 

 

Discount Rate Approaches 

In selecting a discount rate, we consider the recent US 10-year Treasury yield as a proxy for 

a “risk-free” benchmark; we then review alternative indicators to see that an appropriate 

risk premium for the subject based on its asset type is added, implicitly or explicitly, to 

arrive at a discount rate that reflects the risk parameters of the specific timberland 

investment.  For non-US timberland valuations, we also provide any necessary risk premium 

or discount to account for country risk as well. 

 

In developing our real discount rate assumption, we consider five approaches to deriving a 

discount rate: 

1. Implied discount rates based on transaction evidence 

2. A survey of market participants (via an annual Sewall Investor Survey) 

3. Calculation of a weighted average cost of capital (WACC) 

4. Application of the Capital Asset Pricing Model (CAPM) 

5. The current interest rate environment and appropriate spreads 

 

Implied Discount Rate 

Actual transactions can provide empirical evidence of market discount rates.  Sewall can 

derive discount rates from transactions by two methods, the first simply being to ask a 

buyer what discount rate they applied to arrive at their acquisition price.  Second, we can 

estimate a given acquisition’s projected internal rate of return based on the sale price and 

informed assumptions regarding projected expenses and revenues.  In many cases, Sewall 

has direct experience in the acquisition due diligence for a successful bidder.  By virtue of 

this, we have relevant information regarding the projected cash flow profile of a given 

property to then derive a reasonably accurate implied discount rate for the transaction. 

 

Regardless of the method employed, it is important to recognize that the buyer’s discount 

rate is driven by their particular perception of risk, future prices and costs, projected timber 

yield, and sale of portions of the property, for example.  There are a number of variables and 

assumptions to consider when estimating a discount rate.  When not privy to the buyer’s 

assumptions, it is necessary to make informed guesses to derive the implied discount rate. 

Risk can be incorporated into an analysis by adjusting projected cash flows, adjusting the 

discount rate itself, or a combination of the two.  Some investors account for risk by 

adjusting projected cash flows directly, in which case, adjustments to the discount rate from 
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one project to another will be relatively small.  In other cases, investors prefer to account for 

risk by adjusting the discount rate itself. 

 

Sewall Investor Survey 

Sewall uses as a key reference point our Annual Investor Survey to gauge overall market 

sentiment.  This is an effective way to capture investor sentiment and the relative risk 

profile which they ascribe to various investment regions and opportunities. 

 

In 2017-18, Sewall received responses from 30 active timberland investment managers, 

most of which are US-based.  We collected data around the "base" discount rate (real, pre-

tax, before manager fees and expenses) currently required for successful bids on generic 

timberland investments in the US.  Respondents could report a single rate for the US, or if 

they assumed regional differences, they could specify rates they would apply to the South, 

Northeast, Lakes States, Pacific Northwest, Inland Northwest, and Northern California. 

 

Selected survey results are summarized below: 

 

What is the US base discount rate required for competitive bids? 

Mean 5.23%; Median 5.25%; Mode 5.0%; Range 4.5% to 6.0% 

 

Over the past 12 months, have discount rates stayed the same, risen, or fallen? 

Same (19)  |  No Response (2)  |  Risen (2)  |  Fallen (7) 

 

By how much? Mean -0.04%; Median 0.0%; Mode 0.0%; Range -0.50% to +0.50% 

Compared to 12 months ago, how difficult is it to raise capital? 

No Reply (8)  |  Easier (3)  |  Harder (9)  |  Same (10) 

 

How much committed capital is out there now? 

Mean $3.0 billion; Median $3 billion; Mode $1 billion; Range $1-5 billion 

 

Considering the long-term average of 1.5 million, what is a sustainable annual level of US 

housing starts? 

Mean 1.5 million; Median 1.5 million; Mode 1.5 million; Range 1.3-1.75 million 

 

Estimated year to reach this level: 

Mean 2020; Median 2020; Mode 2019; Range 2018-2024 

 

The survey indicates a typical base rate of 5.25% for the US.  This was the same as our 2015 

and 2016 surveys and consistent with anecdotal evidence about the current competitive 

environment for timberland transactions.  With rates at low levels, small increments result 
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in greater changes in value than if rates were higher.  Using a base rate of 5.5%, a ¼-point 

reduction translates to a value increase of 4.8%; a ½-point drop increases value by 10.0%. 

 

Overall responses indicate slightly more challenge raising capital, though more ($3 billion) is 

believed available for deployment.  Views on the health of the housing market remained 

similar to a year ago, consistent with 2017’s gradual increase to 1.2 million housing starts.  

Respondents still expect an eventual return to 1.5 million starts, with the timing pushed one 

year further away (2020) than last year. 

 

Weighted Average Cost of Capital (WACC) 

The WACC approach, often used for estimating discount rates for investment projects and 

publicly-traded equities, recognizes the weighted average cost of a firm’s different sources 

of funding (both debt and equity).  It is a measure of an investor’s required return 

compensation for the perceived risk of investing in that entity.  Sewall calculated the WACC 

for seven publicly-traded entities that focus on timberland investments (Table 7.1); Deltic 

Timber has since merged with Potlatch. 

 

Table 6.1.  Weighted Average Cost of Capital Results 

As of December 31, 2017

Deltic Pope Acadian

RayonierWeyerhaeuser Potlatch CatchMark Timber Resources Timber

Attribute (RYN) (WY) (PCH) (CTT) (DEL) (POPE) (ADN:TSE)

Structure REIT REIT REIT REIT C Corp MLP C Corp

Share Price (P) $31.63 $35.26 $49.90 $13.13 $91.55 $69.74 CAD 19.50

Market Capitalization (Billion $) $4.1 $26.6 $2.0 $0.6 $1.1 $0.3 CAD 0.33

Annual Dividend (Do) $1.00 $1.28 $1.60 $0.54 $0.40 $2.80 CAD 1.10

Dividend Yield 3.16% 3.63% 3.21% 4.11% 0.44% 4.01% 5.64%

Cost of Equity (CAPM)
(1)

5.42% 9.89% 9.43% 5.72% 7.91% 3.59% 2.75%

% Equity 80% 82% 78% 63% 82% 70% 78%

Cost of Debt (Wtd. Avg.) 3.27% 5.76% 5.07% 3.39% 3.79% 3.42% 2.91%

% Debt (Leverage) 20% 18% 22% 37% 18% 30% 22%

Marginal Tax Rate 15.0% 15.0% 15.0% 15.0% 21.0% 15.0% 28.0%

Beta 0.62 1.50 1.41 0.68 1.11 0.26 0.18

WACC (nominal) 4.89% 8.98% 8.33% 4.68% 7.04% 3.38% 2.61%

WACC (real)
(2)

2.87% 6.88% 6.24% 2.67% 4.98% 1.40% 0.50%
(1)

 Risk-free rate: 2.27% (US) and 1.84% (Canada); equity risk premium: 5.08%
(2)

 US Inflation 2.0%; Canada Inflation 2.1% (Acadian Timber)

Sources: Company information, Y Charts, Yahoo Finance, Statistics Canada, Damodaran Online, GuruFocus.com  

 

REITs and timberland investment managers are among today’s most active timberland 

investors.  The “timber-rich” public firms which have business models and asset structures 

most similar to pure timberland investors include Weyerhaeuser, Rayonier, Potlatch, 

CatchMark, Pope Resources, and Acadian Timber.  Because they are publicly-traded companies, 
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ownership of these shares offers investors more liquidity than privately invested equity, 

although the latter remains the largest segment of the market for institutional investors. 

 

The results of our WACC analysis as of December 31, 2017 show that most of the firms apply 

financial leverage10 in the 20-30% range.  Major differences come from the cost of debt, for 

which Potlatch and Weyerhaeuser are at a higher level than the others, and beta, which 

indicates a broad range of relative risk to the broad public equity market, from very low risk 

for Pope Resources and Acadian Timber to well above-average risk for Weyerhaeuser and 

Potlatch.  The real cost of equity (last line in the table) reflects a required rate of return for a 

given security on an inflation-adjusted basis, and ranges widely due to the differences in 

inputs for each firm. 

 

The indicated range for WACC for US firms on a real basis is 1.40% (Pope Resources) to 

6.88% (Weyerhaeuser) after accounting for inflation.  Sewall’s appraisal is being performed 

on a real, pre-tax basis (a rate which, by definition, should exceed the after-tax basis WACC).  

Using the larger capitalization, timber-rich REITs (Rayonier, Weyerhaeuser and Potlatch) as 

a more representative sample, the WACC analysis indicates a real, pre-tax discount rate in 

the still-broad range of (rounded) 3.4% to 7.8%. 

 

The WACC analysis highlights some of the constraints associated with it.  One consideration 

is that while these publicly traded firms have significant timberland assets in common, they 

also have non-timber activities that vary and affect their financial attributes.  For example, 

Weyerhaeuser had a cellulose fibers unit until that was sold in 2016, and Uruguay 

operations that were sold in 2017.  Its wood products revenue exceeds its timberlands 

revenue by roughly 2x.  Rayonier’s largest segments by revenue have recently been its New 

Zealand operations, followed by trading and real estate.  Potlatch generates a majority of its 

revenue from wood products, like Weyerhaeuser, though it has significant timberland 

holdings in Idaho and Minnesota, which support different forest types than those of the 

other firms listed.  Potlatch also had its merger with Deltic Timber underway, which closed 

in February 2018.  These differences and changes make the beta of the firms’ shares a 

moving target at least. 

 

A second, perhaps related, consideration is borne out by the differences among published 

betas.  Our table uses those published by Yahoo Finance, but just considering large-cap 

Weyerhaeuser, an online search on 23 January 2018 generated 1.44 from ycharts.com, 1.42 

from Reuters, 1.36 from Financial Visualizations, 1.34 from Financial Times, 0.68 from 

Nasdaq and -0.01 to 1.15 from Infront Analytics.  The differences most likely relate to the 

time period (1, 2, 3 and 5 years were noted) over which Weyerhaeuser’s share price changes 

are compared to the market, but also could relate to the frequency (daily, weekly, monthly, 

                                                                 
10 Defined as long-term debt as a percent of total company capitalization 
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etc.) and the market index (Standard & Poor’s 500, Dow Jones Industrial Average and 

others) used. 

 

Accordingly, the weighted average cost of capital analysis can offer insights, but results from 

it should be applied with consideration and judgment. 

 

Capital Asset Pricing Model (CAPM) 

CAPM provides a method for estimating expected rates of return for financial investments.  

The risk premium that CAPM derives is not a function of a project’s stand-alone risk, but 

rather its contribution to a properly diversified investment portfolio.  In other words, CAPM 

calculates the risk premium for an asset based on its performance relative to the overall 

equity market. 

 

US Investment Performance Measures 

The US has a history of timberland investment going back to the 1980s via the NCREIF 

Timberland Property Index.  As a starting point, Figure 7.2 compares total returns (EBITDDA 

plus appreciation) of the NCREIF Timberland Property Index and the Standard & Poor’s 500 

Total Return Index since inception of the NCREIF Timberland series in 1987.  There are 

multi-year periods in which timberland has outperformed stocks, and vice-versa. 

 

Subsequent to the market correction in 2008-10, discount rate compression and capital 

appreciation drove up US timberland and publicly traded equity returns markedly from 2011-

2014.  Most recently, timberland’s positive returns look modest as public equities have charged 

higher.  The NCREIF Timberland Index’s year-to-date 2018 return is 0.92% through March. 

 

The correlation between annual returns, one rationale for investor interest in timberland 

and best measured over long periods covering multiple business cycles, of US timberland 

and US public equities shown in the figure is just 0.22 (US timberland’s correlation with the 

Barclays US Aggregate Bond Index is even lower at 0.18 over the same period). 

 

Figure 7.3 is a graphical depiction of Sewall’s CAPM model.  The Security Market Line shows 

how annualized rates of return correspond with volatility (beta).11  The positive slope of the 

line indicates that, as the volatility (or risk) of an investment rises, an investor should expect 

to receive a commensurately higher rate of return for accepting that risk.  The risk-free rate 

of 6.1% corresponds with the average return on a 10-year government bond to correspond 

with the typical minimum investment horizon for timberland, since inception of the NCREIF 

Timberland Property Index in 1987. 
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Figure 6.2.   NCREIF Timberland Property Index and S&P 500 Total Return Index 
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Sources: NCREIF, St’ Louis Fed 

 

Figure 6.3.  Capital Asset Pricing Model 

 

The security market line indicates that, with a beta of 0.13, the return for timberland should 

have averaged 6.6% in nominal terms to fairly compensate for its risk.  Actual returns (per 

the NCREIF Timberland Property Index) far exceeded this - the 1987 inception-to-date 

annualized return was 11.7%12, suggesting excess return (or outperformance) of 5+% per 

                                                                                                                                                                                     
11 Beta measures an asset’s correlation with the overall equity market.  A beta of 1.0 would represent perfect correlation; an 

asset with a beta of 0.9 would be expected to rise/fall 9% if the stock market increased/decreased by 10%. 
12 Through December 31, 2017. 
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year over this time period.  Some of the outperformance may be attributable to non-

systematic factors (early-mover advantages, fortunate timing relative to events unique to 

the forest sector), while some outperformance could be more systematic (niche investment 

in which few investors have dedicated expertise, illiquidity premium, etc.).  This risk/return 

relationship has bolstered timberland’s attractiveness as an alternative for investors and 

investment managers. 

 

Below is the CAPM equation that we apply for generic timberland: 

 

Ra = Rf + ь(Rm – Rf) 

 

Elements of this equation are: 

 

Ra = Required rate of return of the asset, or discount rate (DR) 

Rm= Expected equity market return rate, represented by the S&P 500 Total Return Index 

Rf  = Expected risk-free real return rate, represented by US Treasury bonds 

Rm-Rf = Market risk premium 

b = Timberland beta (adjusted) 

 

Ra = Rf + b(Rm-Rf) 

 = 1.0% + 0.3 * 5.0% 

 = 1.0% + 1.50% 

 = 2.5% real 

 

With regard to the specific factors above: 

− The risk-free rate (Rf) applied is the average yield on long-term US Treasury 
securities.  This rate ranged from 2.5-3.0% in nominal terms and 0.5-1.0% in real terms, 
in 2017.13 

− The US timberland beta is calculated at a relatively low 0.13.  In private commercial 
real estate, rates of return may understate volatility due to a “lag effect” between when 
actual market conditions are reflected in the appraised values used to calculate rate of 
return.  This theorized lag and smoothing effect on returns remains a subject of debate.14  
Our sense is that if this effect applied to timberland, the increased variability of rates of 
return would increase beta to approximately 0.2-0.4. 

− The equity risk premium15 (Rm-Rf) is an annual estimate of 5.08% published as of 
year-end 2017.  The equity risk premium (ERP) is in line with the 4-6% range typically 
cited in academic literature for the historic average ERP in the US; it has ranged from 2-
6.5 since 1961 by this source’s methodology. 

− At this point, the indicated real required return or discount rate is 2.5%. 

                                                                 
13 St. Louis Fed 
14 Cheng, P., Z. Lin. and Y. Liu.  Heterogeneous Information and Appraisal Smoothing.  Journal of Real Estate Research, 2011, 

33(4), 443-469. 
15 http://pages.stern.nyu.edu/~adamodar/New_Home_Page/ 
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Our CAPM analysis so far does not account for more subjective items such as reduced 

liquidity and related high transaction costs associated with private-market assets.  Our 

impression is that each of these factors could add 0-1 percentage point of required return, 

for a total of approximately 4.5% on a real (net of inflation) basis.  Moreover, current 

instability in the global economy suggests to us that CAPM has limited direct application to 

forward-looking discount rates for timberland assets. 

 

US Corporate Bonds 

A bond pays a semi-annual coupon and will return par value to the investor at the end of the 

term, or the prevailing market value if sold prior to maturity.  Investors have viewed this 

pattern of a steady income stream and subsequent capital return as analogous to many real 

estate investments, including timberland.  However, because timberland is less liquid and 

less well known than fixed-income securities, investors sometimes consider corporate 

bonds, which have some credit and default risk, as a more identifiable investment that can 

guide expected return for an asset like timberland. 

 

Table 7.2 summarizes average coupon, yield and maturity for corporate bond segments 

considered most relevant in the context of timberland as of year-end 2017.  Nominal yields to 

maturity range from 3.35-5.69%, depending on grade, maturity and sector; in real terms this 

equates to 1.5-3.5% (rounded), assuming 2.0% inflation, the expected 10-year level reported 

by the St. Louis Federal Reserve Bank’s data.  We then must add a liquidity premium to place 

publicly traded bonds on equal footing with private timberland.  Assuming an average 

liquidity discount of 1.0% for timberland brings the required real return to 2.5-4.5%. 

 

Table 6.2.  Weighted  Bonds’ Projected Rate of Return and Maturity 

Corporate Bonds - as of December 31, 2017
Coupon Yield to Maturity
Mean Mean Range Mean

US BBB Investment Grade 4.15% 3.35% 10.7
US Investment Grade 10+ Years 5.00% 3.99% >10 23.7
US High Yield 10+ Years 6.14% 5.69% >10 21.1
US Real Estate High Yield 5.62% 5.18% 5.8

Source: S&P Corporate Bond Indices

Years to Maturity

 

 

The charts below show the trend in yields for both BBB and BB corporate bonds.  While we 

can detect a slight increase in yield in late 2017, the full time series is a reminder of the low-

rate environment of the present, in the corporate sector as well as the government sector 

indicated in the CAPM analysis. 
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Conclusion 

In 2018, timberland investors are optimistic that the US housing market will continue to 

gradually recover.  Sustained housing activity would support higher consumption of 

domestic logs and lumber.  The downside risks to the US economic outlook include global 

political risk, interest-rate policies, and international trade policies. 

 

In the timberland sector, the NCREIF Timberland Property Index maintained a modest-return 

path to generate 3.6% total return in 2017.  Despite regional variations, most timberland 

investors apply similar discount rates for valuation across the US.  Properties in all regions 

are considered part of the same investable universe of assets competing for the same capital.  

Evidence suggests that investors are continuing to allocate capital to timberland in light of 

their investment goals and the prospects they see for other investment sectors. 

 

Based on the foregoing discussion, today’s base discount rate for a generic US timberland 

asset is 5.25% real. We see no reason to deviate from the U.S. average, and therefore we 

settle on a discount rate of 5.25%. 

 

 

PROJECTED CASH FLOWS 

Our projections for timber income are developed using a simple spreadsheet model that 

forecasts only overall growth, harvest volumes, harvest income, and a final reversion value.  

We use a ten-year holding period, typical for today’s TIMOs.  The model assumes that the 

current forest structure, in terms of proportional volumes in DBH classes and species, is to 

remain constant over the holding period.  Product class shifts producing price appreciation 

are built into the model to simulate the financial impact of ingrowth. 
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This model is primarily a financial model, involving growth and removals in broad diameter 

classes as configured in the existing forest, stratified by species.   

 

Biological Growth: We analyzed data from the US Forest Service FIA16  program. We pulled 

data from FIA plots within the 12 counties where the subject is located. Based on this 

analysis, sawtimber is growing at a rate of 124 board feet per acre per year, which equates 

to 3.26% of the inventory.  We used a rate of 3.3%, based on this analysis.  

 

Growth and Harvest Model.  We developed a spreadsheet model that projects growth and 

harvest for a 10-year period. We assume a harvest rate equal to growth (3.3%). This 

relatively simple spreadsheet model forecasts only overall growth, harvest volumes and 

income and then, final reversion value, over the ten-year holding period.  Both harvest and 

growth rates are held constant for all species and products and stumpage prices are based 

upon a blended rate for all sawtimber products. 

 

Timber Price Appreciators. The outlook for the overall economy through 2019 is neutral 

compared to the 2013-15 recovery years following the recession. Certainly, prices increased 

from 2010 through 2014, stabilized from 2015-16 and then increased in 2017 through the 

first half of 2018. Sawtimber prices for most species were down during the second half of 

2018. From 2010 up until about 2014, we have consistently modeled real price appreciation 

using return-to-trend analyses. At this point in time, however, it is difficult to support any 

further real price appreciation over the next five years because of economic uncertainty, both 

at the domestic and global levels and due to uncertainty regarding the current trade war. We 

look for sawtimber prices to stabilize but then appreciate in Years 6 through 10. Pulpwood 

stumpage prices have varied from about $2 to $6 per ton over the past five years. Our starting 

point is at the low end at $2 per ton. We increase the price to $5 over a ten-year period. 

 

Timber Sale Income and Residual Value.  The annual harvest is calculated as a simple 

percent of overall timber volume.   

 

HBU Land Sales.  For parcelized properties such as the subject, potential buyers frequently 

model sales of HBU parcels to supplement timber and lease revenues. Although the area is 

not ideal for development, it may be possible to sell a limited number of tracts to buyers 

looking for recreation parcels. However, we feel that this is speculative and therefore do 

not model any HBU land sales. 

 

Recreation Leases.  The property generated $14,795 or $0.75 per acre for the ATV lease to 

Harlan County. The lease area represents a small portion of the property. We believe that 

                                                                 
16 Forest Inventory and Analysis collected for decennial state inventories. 
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the property could generate additional lease income either through similar recreation 

leases or through hunting leases. We use the current lease rate as the starting rate but 

increase it to $2.64 per acre in a ten-year period, which is equal to 15% per year. The final 

amount is similar to what some property managers in the area are currently achieving.  

 

Management Costs and Property Taxes.  Annual management expenses, supported by 

management costs for similar properties in the subject vicinity are estimated to be $3.50 per 

acre.  The annual land taxes supplied by the client seemed low at $1.39 per acre. We use a tax of 

$2.50 per acre per year and assume no real change in either taxes or management costs going 

forward. 

 

Reversion Value.   The reversion value is estimated by using a projected GTV ratio multiplied by 

the projected GTV at the end of 10 years. We use a GTV ratio of 101.5%, which comes from the 

SCA concluded value and results in a value of $15,886,532 before discounting to the present.  

 

 

RESULTS AND SENSITIVITY ANALYSIS 

At the 5.25% discount rate, the income approach value estimate is $12,500,000 (Tables 7.3 

and 7.4).  We perform sensitivity analysis around four key factors. We vary the discount 

rate from 4.75% to 5.75%; the growth rate +/- 10% (3.00% to 3.63%); sawtimber 

stumpage prices (0% all years to 3% per year, all years); and the reversion value +/- 10%. 

The resulting values are shown in Table 7.3.  Table 7.4 shows the full DCF schedule. 

 

Table 6.3.  Results of Sensitivity Analysis  

 

The model is most sensitive to the reversion and timber prices. When the reversion is 

increased by 10% the value increases from $12.5 million to $13.4 million; when sawtimber 

prices are appreciated by 3% for all ten years, the value increases to $14.2 million at the 

Sensitivity Factor 5.75% 5.25% 4.75%
Discount Rate +/- 50 basis points $11,900,000 $12,500,000 $13,000,000
10% Higher Growth Rate (3.63%) $12,300,000 $12,800,000 $13,400,000
10% Less Growth (3.00%) $11,600,000 $12,100,000 $12,700,000
3% Price Apprec. All Years $13,600,000 $14,200,000 $14,800,000
0% Price Apprec. All Years $10,700,000 $11,200,000 $11,700,000
10% Higher Reversion $12,800,000 $13,400,000 $14,000,000
10% Lower Reversion $11,000,000 $11,500,000 $12,000,000

Low Best High
Best Model $11,600,000 $12,500,000 $13,500,000
Per Gross Acre $587.61 $633.20 $683.86

Discount Rate
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5.25% discount rate. Changing the growth rate (without changing the harvest rate) has the 

least influence on value. 

 

Based on our discounted cash flow and sensitivity analysis, the concluded market value of 

the subject property by the income capitalization approach is between $11.6 and $13.5 

million, with a best estimate of $12.5 million or $633 per acre. 
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Table 6.4.  Discounted Cash Flow   

 Analysis and Results Manalapan Forest        Pulpwood Net App. - 9.6% 3.01 Cords/MBF
             Sawtimber Net Appreciation yrs 2-5- 0.0%   Land Net Appreciation - 0.0% 2.90 Tons/Cord

Sawtimber Net Appreciation yrs 6-10- 3.0% Lease Appreciation - 15.0% 8.75 Tons/MBF
Gross acres 19,741 19,741 19,741 19,741 19,741 19,741 19,741 19,741 19,741 19,741
Forested acres 87% 17,246 17,246 17,246 17,246 17,246 17,246 17,246 17,246 17,246

100% 100% 100% 100% 100% 100% 100% 100% 100% 100%
Gross Acres: 19,741 Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10

1 2 3 4 5 6 7 8 9 10
3.30% Annual ST Cut, % 3.30% 3.30% 3.30% 3.30% 3.30% 3.30% 3.30% 3.30% 3.30% 3.30%
3.30% Annual PW Cut, % 3.30% 3.30% 3.30% 3.30% 3.30% 3.30% 3.30% 3.30% 3.30% 3.30%

Timber Timber Vol. Cut, MBF* 2,582 2,579 2,576 2,574 2,571 2,568 2,565 2,562 2,560 2,557
10.0% Hdwd Pulpwd. Vol. Cut, Tops 2,259 2,257 2,254 2,252 2,249 2,247 2,245 2,242 2,240 2,237

Hdwd Pulpwd. Vol. Cut, Tons 12,662 12,648 12,634 12,621 12,607 12,593 12,579 12,566 12,552 12,538
Pulpwd. Vol. Cut, Pine 130 130 130 130 130 130 130 129 129 129
Total Pulpwd. Cut, Tons 15,052 15,035 15,019 15,003 14,986 14,970 14,954 14,937 14,921 14,905

Residual MBF 75,660 75,577 75,495 75,413 75,331 75,249 75,167 75,085 75,003 74,922
Residual MBF/Ac. 3.833 3.828 3.824 3.820 3.816 3.812 3.808 3.804 3.799 3.795
Residual Pulp, Tons 374,856 374,448 374,040 373,633 373,226 372,820 372,414 372,008 371,603 371,198
Total Tons/Ac., Inc. ST 52.52 52.47 52.41 52.35 52.30 52.24 52.18 52.13 52.07 52.01

Unit Values $/Ton, Hdwd Pulpwood $2.19 $2.40 $2.63 $2.89 $3.16 $3.47 $3.80 $4.16 $4.56 $5.00
$/Ton, Pine Pulpwood $2.19 $2.40 $2.63 $2.89 $3.16 $3.47 $3.80 $4.16 $4.56 $5.00

75% $/MBF, Sawtimber $158.88 $158.88 $158.88 $158.88 $158.88 $163.64 $168.55 $173.61 $178.82 $184.18

Sale Income    Value, Sawtimber $410,218 $409,771 $409,325 $408,879 $408,434 $420,229 $432,364 $444,850 $457,697 $470,914
   Value, Pulpwood $32,993 $36,121 $39,546 $43,295 $47,399 $51,893 $56,813 $62,199 $68,096 $74,552
Net Sale Income $443,211 $445,892 $448,871 $452,174 $455,833 $472,122 $489,177 $507,050 $525,793 $545,466

Other Income 2 3 4 5 6 7 8 9 10
0.0% HBU Lot Sales $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

$0.75 ATV Lease Income $14,795 $17,014 $19,567 $22,502 $25,877 $29,758 $34,222 $39,355 $45,259 $52,047
Coal & Gas Royalties $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Expenses
10% HBU Sales Admin Costs $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

$2.50 Land Taxes $49,353 $49,353 $49,353 $49,353 $49,353 $49,353 $49,353 $49,353 $49,353 $49,353
$3.50 Management $69,094 $69,094 $69,094 $69,094 $69,094 $69,094 $69,094 $69,094 $69,094 $69,094

Total Other Expenses $118,446 $118,446 $118,446 $118,446 $118,446 $118,446 $118,446 $118,446 $118,446 $118,446

Grand Totals Total Income $458,006 $462,907 $468,437 $474,676 $481,710 $501,880 $523,399 $546,405 $571,052 $597,514
Total Expenses ($118,446) ($118,446) ($118,446) ($118,446) ($118,446) ($118,446) ($118,446) ($118,446) ($118,446) ($118,446)
Net Income $339,560 $344,461 $349,991 $356,230 $363,264 $383,434 $404,953 $427,959 $452,606 $479,068
Reversion $15,886,532

Cash Flows (NOI) $339,560 $344,461 $349,991 $356,230 $363,264 $383,434 $404,953 $427,959 $452,606 $16,365,600
* Doyle $322,622 $310,953 $300,186 $290,296 $281,263 $282,071 $283,042 $284,201 $285,575 $9,810,946

 Present Value = $11,900,000 5.75%
 Present Value = $12,500,000 5.25% from SCA  Reversion
 Present Value = $13,000,000 4.75% Year 10 GTV @ 101.5% $15,886,532

Annual 
Inventory
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7.  COST APPROACH 

INTRODUCTION 

We will not go into depth describing the cost approach analysis because we do not weight it 

in the final analysis. It is based on the summation of land and timber values. It may be 

valuable in helping the client to understand the relationship between the contributory 

values of land and timber, and for this reason, we include this chapter. 

 

 

LAND VALUE 

Bare land values are often computed using the sales comparison approach. However, the 

initial estimates of the contributory of the land component are typically not based in any 

objective analysis and therefore the land value analysis can start off from flawed values. 

Recall that in the SCA we developed timber adjustments using a few different analytical 

methods. We settled on 80%, meaning that the contributory value of the merchantable 

timber to market value is about 80% of GTV. This assumes that GTV is equivalent to or 

within reasonable proximity of the subject’s GTV estimate. 

 

Rather than starting with the SCA to develop the land value estimate, we used the resulting 

values for the entire property from the SCA IA estimates. We then multiplied our GTV 

estimate by 80% and subtracted it from the SCA and IA estimates to approximate the 

contributory value of the land, resulting in a value of $133.22 per acre, or $2,629,812. 

 

 

MERCHANTABLE TIMBER VALUE 

The merchantable timber value is simply the sum of the inventory values per product 

multiplied by 80% of the stumpage rates (Table 8.1). The total comes to $10,227,408. 

 

 

CONCLUDED VALUE BY THE COST APPROACH 

 
The concluded value by the cost approach is $12,857,220, rounded to $12.9 million or 

$653.46 per acre.
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8.  RECONCILIATION & FINAL ESTIMATE OF VALUE 

Table 9.1 summarizes the results of the three approaches and our final estimate of value.  

The use of the cost approach will not result in a more credible value and therefore we do 

not weight it in our final concluded value. We give a weight of 70% to the SCA and 30% to 

the IA.  

 

Table 8.1.  Reconciliation Summary  

   

The SCA is generally regarded as more empirical than the IA.  Evidence from recent 

comparable sales adds to its credibility.  The SCA requires both objective and subjective 

adjustments, but compared to the IA is depends less on the appraiser making explicit 

assumptions about underlying variable economic factors.  It captures all of these 

assumptions in the prices paid by active investors.   

 

The IA generally is subject to greater variability depending upon the inputs used.  In the 

sensitivity analysis presented, values ranged widely, based on defensible inputs.  In times of 

market flux, it becomes difficult to model market perceptions in discounted cash flow 

analysis because investors have such varied opinions about future prices and management 

practices.  The challenge increases where there are significant differences in management 

anticipated by active investors.   

 

In reconciling the IA and SCA, it is generally not appropriate to simply average the two, for a 

reconciliation process has already occurred within each approach.  In many cases it will be 

clear that one approach or the other is stronger and better reflects the manner in which 

investors evaluate timber properties. The SCA conclusion is $12.9 million, while the IA is 

$12.5 million. The conclusions are $400,000 apart, or about a 3% spread.   

 

The IA typically represents how most investors perform acquisition analysis; that is, it 

reflects the buyer’s position. The SCA provides a more empirical measure of value and often 

reflects the seller’s position, provided we have good, recent comparable sales to analyze. In 

negotiations some meeting of the minds should be expected.  Therefore, a price somewhere 

in between is warranted. In this case, the relative weight giving to each does not have a 

significant impact on value, because the two estimates are so similar in value. We decide to 

give the SCA more weight at 70% and the IA a weight of 30%. 

Approach Value Per Acre GTV Ratio Range - Low Range - High Weight
Cost Approach $12,900,000 $653 101% NA NA 0%
SCA $12,900,000 $653 101% $12,200,000 $15,200,000 70%
IA $12,500,000 $633 98% $11,600,000 $13,500,000 30%
Reconciled Value $12,800,000 $648 101% $12,000,000 $14,700,000 100%
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   EXPOSURE TIME

Market Exposure Negotiation

CONTRACT

Due Diligence

LISTING
CLOSING 

(Effective Date 
of Value)

Therefore, the estimated market value of the subject property, as of December 5, 2018, is: 

 

TWELVE MILLION EIGHT HUNDRED THOUSAND DOLLARS 
*** $12,800,000 *** 

($648 per acre) 
(101% of gross timber value) 

(Market Value Range: $12,000,000 to $14,700,000) 
 

 

EXPOSURE PERIOD 

Exposure period is the estimated length of time the property interest being appraised would 

have been offered on the market prior to the hypothetical consummation of a sale at market 

value on the effective date of the appraisal; a retrospective estimate based on an analysis of 

past events assuming a competitive and open market.  Exposure time is always presumed to 

occur prior to the effective date of the appraisal.   

 

Figure 9.1 shows the activities that comprise "exposure time" for a real property sale. The first 

major segment of that timeline is the period between listing and contract. In auctions of large 

forest properties, which would be the most expeditious way to sell a property such as the 

subject, that period is typically 90-120 days. Following the contract, there can be a significant 

time period for due diligence. Although the due diligence period can vary, a range of 30-90 days 

is typical, which means a Reasonable Exposure Time for properties such as the subject is 120-

210 days, or 4-7 months. 

 

Market Value is estimated as of September 30, 2018, so the hypothetical sale of the subject is 

assumed to have been listed between April and July, 2018 closing on December 5, 2018.  

 

Figure 8.1.  Conceptual Timeline of Activities Comprising “Exposure Time”
17

 

 

 

 

 

 

 

 

                                                                 
17 After J. Parks Roundtree and Robert W. Taylor, 1993, "Marketing/Exposure Time and Market Value Estimates". The 

Appraisal Journal LXI(4):489-493. 
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CERTIFICATION OF VALUE 

We certify that, to the best of our knowledge and belief: 
 

• The statements of fact contained in this report are true and correct. 

• The reported analyses, opinions and conclusions are limited only by the 
reported assumptions and limiting conditions, and are our personal, unbiased 
professional analyses, opinions, and conclusions. 

• We have no present or prospective interest in the subject property, nor do we 
have a personal interest or bias with respect to parties involved. 

• We have no bias with respect to the property that is the subject of this report or 
to the parties involved with this assignment. 

• Our engagement in this assignment was not contingent upon developing or 
reporting predetermined results. 

• Our compensation is not contingent upon:  (a) the development or reporting of a 
predetermined value or direction in value that favors the cause of the client, (b) 
the amount of the value estimate, (c) the attainment of a stipulated result, or (d) 
the occurrence of a subsequent event directly related to the intended use of this 
appraisal. 

• The use of this report is subject to the requirements of the Appraisal Institute 
relating to review by its duly authorized representatives. 

• Daniel McConville inspected representative portions of the property on 
December 5, 2018 with David Howard of Howard Engineering and Geology. 

• Gary Mullaney of Sewall assisted with the growth analysis. No one else has 
provided significant real property appraisal assistance to us. 

• Sewall has appraised the subject property in the past 3 years prior to 
accepting this assignment. 

• The reported analyses, opinions and conclusions were developed, and this 
report has been prepared, in conformity with requirements of the Code of 
Professional Ethics and Standards of Professional Appraisal Practice of the 
Appraisal Institute and the Uniform Standards of Professional Appraisal 
Practice. 

• As of the date of this report, Daniel McConville is not a member of the Appraisal 
Institute.  

 

  

 

          January 29, 2019  
 Daniel J. McConville  Date 
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QUALIFICATIONS OF APPRAISERS 
 

DANIEL J. McCONVILLE 

SENIOR RESOURCE CONSULTANT/APPRAISER 

Daniel McConville joined Sewall in 2012. His project work combines appraisal projects, 
timber valuation, and economic studies.  Mr. McConville is a licensed professional forester 
and a licensed certified general appraiser.  He has been appraising properties since 2005 in 
the US, Canada and Latin America, focusing on investment-grade timberland but including 
woodlots, waterfront parcels, agriculture, mineral and industrial properties. Mr. McConville 
has appraised properties throughout Africa and North, Central and South America for a 
variety of forest types. His experience includes appraising spruce-fir, pine, and northern 
hardwoods in the northeast US and eastern Canadian provinces; pine plantations and 
bottomland hardwood in the US Southeast; natural hardwoods in the Appalachian region; 
and pine, eucalyptus, gmelina and teak in Central and South America and Africa.  

Mr. McConville has completed numerous economic studies, including feasibility/resource 
studies to project supply, demand and pricing for clients seeking to build or buy or expand 
existing plants that use forest resources, including sawmills, pulp/paper mills, pellet plants 
and biomass facilities. This work includes developing cost models along the fiber supply 
chain and forecasting supply, demand and pricing into the future. 

Prior to joining Sewall, Mr. McConville provided appraisals, valuation services including 
analysis for trades, acquisitions and dispositions of timberlands, feasibility studies for 
existing and proposed industrial plants, and forest management planning. He assisted with 
the management of more than 1.3 million acres of timberland, including forest-level 
planning, highest and best use determination, development of silviculture guidelines, and 
documentation for FSC “Green” certification.  Mr. McConville has published widely and has 
given presentations nationally and internationally on subjects dealing with silviculture and 
forest stand-level financial analysis. 

Education 

B.A., History, Middlebury College, 1991 
Post-Baccalaureate, Forest Management, University of Washington, 1992-1994 
M.S., Forestry, University of Maine, 1998 
 
Professional Affiliations & Licenses 

Licensed & Certified General Appraiser, Maine 
Licensed Professional Forester, Maine 
 
Relevant Experience 

October 2012- Present, James W. Sewall Company 
Senior Consultant/Appraiser:  Completed resource studies, appraisals and due diligence studies 
for properties in North and Latin America and Africa  
 
2005-2012, Prentiss & Carlisle Company, Bangor, Maine 
Project Forester/Appraiser:  Completed various appraisals, feasibility studies, acquisition and 
disposition analysis, and provided forest management planning services 
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2000-2005, Cooperative Forestry Research Unit, University of Maine, Orono, Maine 
Research and Communications Coordinator:  Managed all aspects of applied research in 
silviculture and forest management and the communications program for all research activities 
 
1998-2000, Joseph W. Jones Research Center, Newton, Georgia 
Research Associate:  Completed several applied research projects related to improving 
forest management technology 
 
1995-1998, School of Forest Resources, University of Maine 
Research Assistant: Silviculture and growth and yield analysis 
Teaching Assistant: Silviculture  
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ECONOMIC OUTLOOK 
Forest and Wood Products Industries 

November 2018 

 

Executive Summary 

Consumer spending and inventory building kept the US economy chugging at a SAAR of 3.50% in 3Q2018, down from 2Q’s 

4.15%. Total industrial production increased 0.3% in September; manufacturing: +0.2%. Non-farm employers added 250,000 

jobs in October; also, the unemployment rate remained at 3.7% because most (+600,000) of the new/re-entrants to the labor force 

(+711,000) found work. Total housing starts fell by 5.3%, to 1.201 million units (MU) in September; permits: -0.6%, to 1.241 

MU. New-home sales tumbled 5.5%, to 553,000 units; resales: -3.4%, to 5.15 MU. Crude oil edged up in October ($0.52 or 

+0.7%) to $70.75 per barrel. The US dollar depreciated versus the Canadian dollar (-0.2%, to C$1.300) but gained against the 

euro (+1.6%, to €0.870). 

GDP growth will trend lower through 4Q2019 (+2.6% in 4Q2018) before turning modestly higher; relevant averages: +3.1% in 

2018, +2.3% in 2019, and +2.1% in 2020. Quarterly changes in total IP will vary between +1.3% and +3.2% annualized rates, for 

an overall average of +2.4%. Total housing starts will fluctuate between 1.127 and 1.375 MU, with 2018 averaging 1.260 MU 

(+4.3% compared to 2017); 2019: 1.247 MU (-1.0% YoY); and January to October 2020: 1.278 MU (+1.9% YTD/YTD). Crude 

oil’s price will range between $64.67 and $89.51, averaging $74.88 per barrel overall. The USD will trend weaker (roughly 

$0.03) against both the CAD and EUR. The CAD will range between C$1.271 and C$1.360; EUR: €0.847 to €0.923. 

The Economic Outlook and macroeconomic forecasts are developed by Delphi Advisors  LLC (www.delphiadvisors.com), and used by Forest2Market with their permission. While 
the information cited and data used are deemed to be from reliable sources, and the quantitative methods utilized conform to industry standards, any projections are subject to risk and 
uncertainty and are not guaranteed. Opinions expressed in the commentary are solely those of Delphi Advisors, and may not reflect Forest2Market’s viewpoints. 

2018:08 18,618 108.2 251.8 116.3 5.00 1,268 68.06 0.866 1.304

2018:09 18,671 108.5 252.0 116.5 5.03 1,201 70.23 0.857 1.303

2018:10 18,712 108.5 252.8 117.2 5.25 1,279 70.75 0.870 1.300

2018:11 18,752 109.3 254.1 117.4 5.25 1,269 71.13 0.897 1.304

2018:12 18,792 109.2 254.7 117.5 5.38 1,186 68.52 0.915 1.312

2019:01 18,838 109.6 255.7 118.1 5.50 1,328 68.95 0.923 1.322

2019:02 18,884 109.2 255.7 118.8 5.50 1,137 72.00 0.911 1.320

2019:03 18,930 110.5 256.5 118.3 5.63 1,269 67.82 0.899 1.318

2019:04 18,969 109.8 257.1 119.1 5.75 1,212 73.06 0.875 1.306

2019:05 19,008 110.9 257.2 118.6 5.75 1,289 70.20 0.877 1.321

2019:06 19,047 110.7 257.7 118.7 5.88 1,234 68.23 0.885 1.340

2019:07 19,083 110.5 257.5 119.1 6.00 1,158 71.53 0.905 1.360

2019:08 19,119 110.9 259.3 119.4 6.00 1,314 70.07 0.881 1.338

2019:09 19,155 111.0 259.7 119.9 6.00 1,248 76.85 0.860 1.303

2019:10 19,179 111.5 260.2 120.5 6.00 1,353 84.92 0.857 1.272

2019:11 19,202 111.2 259.5 120.3 6.00 1,201 79.64 0.882 1.286

2019:12 19,226 111.6 259.5 120.0 6.00 1,227 78.47 0.892 1.298

2020:01 19,254 111.7 260.6 121.5 6.00 1,127 84.57 0.894 1.309

2020:02 19,282 112.2 261.4 121.6 6.00 1,238 80.35 0.880 1.301

2020:03 19,310 111.9 262.0 121.3 6.00 1,151 79.46 0.869 1.294

2020:04 19,351 112.3 263.3 122.3 6.00 1,310 66.28 0.850 1.279

2020:05 19,393 112.5 263.6 122.4 6.00 1,268 66.56 0.849 1.285

2020:06 19,434 112.7 263.7 122.4 5.75 1,335 64.67 0.847 1.287

2020:07 19,471 113.1 265.7 122.9 5.50 1,375 75.88 0.854 1.292

2020:08 19,508 112.8 265.6 123.3 5.50 1,276 82.03 0.859 1.290

2020:09 19,545 113.9 266.4 123.1 5.50 1,354 89.51 0.859 1.279

2020:10 19,573 114.0 267.3 123.8 5.50 1,343 86.48 0.878 1.271

Table 1. Key Economic Indicators Forecast

Date

Real

GDP IP CPI PPI

Prime

Rate

Oil

Price

EUR/

USD

CAD/

USD

Housing

Starts
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November 2018 

The US General Economy 

Real Gross Domestic Product 

In its first estimate of 3Q2018 gross domestic product (GDP), 

the Bureau of Economic Analysis (BEA) pegged growth of the 

US economy at a seasonally adjusted and annualized rate 

(SAAR) of +3.50% (3.3% expected), down 0.65 percentage 

point (PP) from 2Q2018’s +4.15%. Three groupings of GDP 

components—personal consumption expenditures (PCE), pri-

vate domestic investment (PDI), and government consumption 

expenditures (GCE)—contributed to 3Q growth (Table 2). Net 

exports (NetX) detracted from growth. 

On a year-over-year (YoY) basis, which should eliminate any 

residual seasonality distortions present in quarter-over-quarter 

(QoQ) comparisons, GDP in 3Q2018 was 3.04% higher than 

2Q2017; that growth rate was slightly faster (+0.17PP) than 

2Q2018’s +2.87% relative to 2Q2017. 

Despite moderating from 2Q’s torrid pace, 3Q growth appeared 

quite solid—at least at the headline level; taken together, the 

2&3Q GDP results also represent the strongest back-to-back 

quarterly growth rates since 2&3Q2014. Glancing below the 

headline of the latest report revealed some less appealing de-

tails, however. In contrast to relatively steady contributions 

from PCE (growth in goods and services spending: +0.11PP 

from 2Q) and GCE (+0.13PP from 2Q), commercial fixed in-

vestment was shown to be contracting at a 0.04% annualized 

rate (-1.14PP from 2Q); exports: -0.45% (-1.57PP from 2Q), 

and imports: -1.34% (-1.44PP from 2Q).  

Inventories propped up 3Q’s result by contributing nearly 60% 

of the 3Q headline GDP number (+3.24PP from 2Q). Reflect-

ing that influence, the BEA’s real final sales of domestic prod-

uct, which excludes the effect of inventories, tumbled to 

+1.42% (-3.91PP from 2Q). 

“The economy has reverted back to the ‘same old’ model of 

consumers accounting for most of the growth,” commented 

Bloomberg’s Carl Riccadonna, referring to Table 2’s 2.7% PCE 

number. “Supply-siders will be disappointed to see business 

fixed investment essentially stalling out after a robust first 

half.”  

“The implication is that the surge in growth is not the onset of 

the economy evolving toward a new speed limit,” concluded 

Riccadonna, looking forward; “rather, the frothiness in 2&3Q 

really does appear to be largely due to a sugar high from tax 

cuts. Unfortunately this is not sustainable barring tax cuts 2.0.” 

“When we got the 2Q number,” concurred economic consultant 

Joel Naroff, “I suggested it could be the high water mark for 

this expansion. It is looking more and more like it will be. 

Household incomes are just not expanding fast enough to sus-

tain the rapid spending paces posted in 2&3Q… [Also,] most 

business leaders have become somewhat cautious about the 

future and are holding off… major investment plans.”  

“The fate of the consumer rests with the willingness and ability 

of businesses to keep hiring,” echoed former Federal Reserve 

researcher Julia Coronado. The slowdown in business spending 

“came earlier and was more than we expected, given where the 

[tax-cut] stimulus is,” Coronado said. “That suggests some of 

this stimulus won’t last, it’s not going to turn into higher-trend 

growth through the channel of investment and greater capacity 

and greater potential growth.” 

“Don’t expect 4Q growth to be anywhere near what we have 

seen over the past two quarters,” Naroff concluded. “The econ-

omy is not faltering, it’s just that we are moving back toward 

more sustainable growth.” The impacts on GDP of inventories 

and imports will bear watching as tariffs on $250 billion of 

Chinese products percolate through the economy. US compa-

nies appear to have “front-loaded” orders from China to beat 

the September 24 tariff deadline. Hence, it is possible the con-

tributions to 4Q’s GDP headline from inventories and imports 

may flip relative to 3Q. 

 

Yr. 2016 2017 2018

Qr. Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3

GDP 1.8 1.8 3.0 2.8 2.3 2.2 4.2 3.5

 PCE 1.8 1.2 2.0 1.5 2.6 0.4 2.6 2.7

 PDI 1.3 0.8 1.0 1.5 0.1 1.6 -0.1 2.0

 GCE 0.0 -0.1 0.0 -0.2 0.4 0.3 0.4 0.6

 NetX -1.3 -0.1 0.1 0.0 -0.9 0.0 1.2 -1.8

Table 2. GDP Contributors: PCE, PDI, GCE, & NetX
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In light of the International Monetary Fund citing rising interest 

rates and growing tensions over trade when downgrading its 

outlook for the world economy, we expect GDP growth to 

trend lower through 4Q2019 before turning modestly higher 

(Figure 1). GDP growth will average +3.1% in 2018, +2.3% in 

2019, and +2.1% in 2020. 

 

 

Industrial Production 

Total industrial production (IP) increased 0.3% in September 

(+5.1% YoY), about the same MoM rate of change as in the 

previous two months. Hurricane Florence reduced output by 

less than 0.1PP. For 3Q as a whole, total IP advanced at an an-

nual rate of 3.3%, down from 2Q’s +5.3%. Manufacturing out-

put tiptoed higher (0.2%) in September, the smallest gain in 

four months. Utilities were unchanged, while the index for min-

ing rose (+0.5%) for an eighth month.  

New orders expanded by 0.7% (+6.9% YoY) in September, led 

by transportation equipment. Excluding transportation, new 

orders advanced by 0.4% (+5.9% YoY). Business investment 

spending shrank by 0.1% (+1.1% YoY, a mere shadow of the 

+10.3% YoY rate just two months earlier). “In short, the indus-

trial recovery continues, but it would be a stretch to call it a 

boom outside the oil and gas sectors,” said Ian Shepherdson, 

chief economist at Pantheon Macroeconomics.  

Table 3. Industrial Activity Metrics
Previous

Metric / Industry 2018:09 Month Year
% Change

Industrial Production Index 108.5 0.3 5.1
Manufacturing 106.0 0.2 3.9

Wood Products 127.3 1.7 3.2
Paper 96.0 0.2 -0.4

Capacity Util ization Index 78.1 0.1 3.2
Manufacturing 76.5 0.1 2.4

Wood Products 78.3 1.4 0.1
Paper 86.8 0.3 0.3

Capacity Index 138.9 0.2 1.8
Manufacturing 138.5 0.1 1.4

Wood Products 162.7 0.3 3.1
Paper 110.6 -0.1 -0.7

New Orders (Bil l ion $) 515.3 0.7 6.9
Ex. Transportation 417.9 0.4 5.9
Investment Spending 69.7 -0.1 1.1

Sources: Federal Reserve & U.S. Census Bureau

Categories Index Wood Paper Index Real Estate Construction Ag. & Forestry

Overall Activity p s r p r r r

  New Orders p vw s p r r r

  Production p s r

  Employment p vw r p vw r vw

  Slow Supplier Deliveries p vw r p r r vw

  Inventories p r s p r s vw

  Customers' Inventories q vw s

  Prices p vw r p r r vw

  Backlog of Orders p vw vw p s r vw

  Exports p s vw tu r r vw

  Imports p vw vw p s s vw
p Growing at a  faster rate r Increase

p Growing at a  s lower rate vw No change

tu No change, or at breakeven s Decreas e

q Contracting/Slowing at a  s lower rate

q Contracting/Slowing at a  fas ter rate

Table 4. Performance Overview of Selected Industries in October 2018 (Source: ISM)

Manufacturing Services
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Momentum may be slowing against the backdrop of a strong 

dollar and cooling global growth, which is restraining exports. 

There are few signs so far that US-China trade tensions are 

disrupting factory production, but manufacturers argue future 

output could be hurt as tariffs disrupt supply chains. Further, 

more than 70% of US firms operating in China and polled by 

the American Chamber of Commerce in South China are con-

sidering delaying further investment there and moving some or 

all of their manufacturing to other countries as a way to avoid 

the tariffs. 

We are forecasting QoQ changes in total IP to range between 

+1.3% and +3.2% annualized rates (Figure 1), for an overall 

average of +2.4%.  

Manufacturing and Non-manufacturing Surveys 

The Institute for Supply Management’s (ISM) monthly senti-

ment survey showed that the expansion in US manufacturing 

decelerated further (-2.1PP) in October, to 57.7% (Figure 2). 

Still, this report reflects “moderately strong production output 

and continued supplier delivery performance issues,” said 

Timothy Fiore, chair of ISM’s Manufacturing Business Survey 

Committee. The pace of growth in the non-manufacturing sec-

tor also slowed (-1.3PP) to 60.3%.  

Of the industries we track, only Wood Products contracted 

(Table 4). “Tariffs are beginning to impact business,” one 

Construction respondent commented. “We ask our suppliers to 

hold pricing for six months, but are experiencing difficulties.” 

With marginal increases in October’s headline numbers, both 

IHS Markit surveys ran somewhat counter to ISM’s. Many 

details were consistent, however. 

“Combined with the steady output growth being recorded in 

the manufacturing sector, the survey data suggest the economy 

grew at… around 2.5%, representing a solid start to 4Q,” 

wrote Chris Williamson, Markit’s chief business economist. 

“Expectations of future business growth spiked higher, sug-

gesting companies are expecting a strong end to the year. 

“Average selling prices for goods and services rose at a rate 

only marginally below September’s 10-year survey record 

high, however, indicating that intensifying inflationary pres-

sures remain a key concern. 

“Price rises often reflected the need to pass higher costs on to 

customers, in turn often linked to tariffs, upward wage growth 

and higher interest rates. Consumer price inflation therefore  

 

looks set to remain elevated,” Williamson concluded, whose 

view is shared by Diane Swonk, chief economist at Grant 

Thornton. 

Consumer & Producer Price Indices 

The consumer price index (CPI) ticked up by 0.1% in Septem-

ber (+2.3% YoY), thanks to a rise in the shelter index (+0.2%) 

that accounted for over half the MoM increase in the all-items 

index. The energy index declined 0.5% while the food index 

was unchanged.  

The producer price index (PPI) increased 0.2% (+2.6% YoY), 

attributable to a 0.3% advance in prices for services (mainly 

airline passenger services). In contrast, the index for goods 

decreased (-0.1%) for the first time since May 2017 on a 3.5% 

slide in the gasoline index.  

“This latest inflation data corroborates our view that the Fed is 

likely to move ahead with another rate hike in December, 

bringing this year’s total to four,” economists at Oxford Eco-

nomics wrote.  

In the forest products sector, the price index for Pulp, Paper & 

Allied Products rose 0.1% (+2.5% YoY); Lumber & Wood 

Products: -0.4% (+6.0% YoY); Softwood Lumber: -0.4% 

(+5.4% YoY); and Wood Fiber: +1.5% (+7.9% YoY). 

QoQ changes in the CPI will fluctuate between +1.4% and 

+3.6% annualized rates, for an overall average of +2.7% 

(Figure 3). The PPI will range between +1.3% and +3.9%, 

averaging +2.9% overall.  

The near-unanimity among Federal Reserve’s Open Market 

Committee (FOMC) members regarding the need for further 

hikes in the federal funds rate (FFR) appears to be cracking as 

time passes. Fed Chair Jerome Powell—who hinted at more 
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rate hikes to come when stating in early October that the FFR 

was “a long way from neutral,” and that “extremely accommo-

dative” rates are no longer “appropriate”—is receiving greater 

pushback from other FOMC members.  

For example, Minneapolis Fed President Neel Kashkari penned 

a Wall Street Journal opinion piece calling for the Fed to “take 

its foot off the brakes” as a means of helping the labor market 

grow. Chicago Fed President Charles Evans also advocated the 

FOMC “pause” when the FFR reaches 3.0% (the effective FFR 

is presently averaging 2.20%)—contingent on inflation remain-

ing around 2% and the economy doing well. 

Despite the Fed bank presidents’ opposition, one should 

“appreciate the fact that the Fed has room to raise interest rates 

far more than investors are currently pricing in,” opined Clarity 

Financial’s Michael Lebowitz. “Furthermore, any threats of 

inflation will likely push the Fed to restrain rising prices by 

acting more aggressively. This too falls outside the realm of 

current market expectations.” 

However, to the extent the Fed sticks to its plan of gradual and 

sustained rate hikes, it will inflict worsening pain on emerging 

economies. Governments and corporations in those markets 

gorged on cheap US dollar-denominated debt as the Fed cut 

interest rates in response to the Great Recession. E.g., $3.25 

trillion in bonds (over half owed by Chinese entities) will ma-

ture during the next three years alone. If the dollar keeps appre-

ciating in response to the Fed’s quantitative tightening, rolling 

over (refinancing) that debt will become much more expen-

sive—potentially causing sufficient defaults to tip the global 

economy into recession. Because the United States does not 

exist in a vacuum, and is itself addicted to debt, “we think the 

Fed will ultimately push the US into recession by following this 

path” of rate hikes, warned Rabobank strategist Lyn Graham-

Taylor.  

While a recession is inevitable (if not necessarily imminent), 

only a portion of responsibility for it will lie with the Fed. We 

expect the Fed to pursue a series of quick rate hikes (Barclays’ 

Michael Gapen has penciled in four hikes in 2019) but also to 

be prepared to reverse course if trouble arises and persists for 

any length of time. For this forecast we assume quarter-point 

jumps in the prime rate during December 2018, and March and 

June 2019 (ultimately, to 6.0%), but then have the Fed cutting 

rates by 0.5% in June 2020 as a delayed reaction to economic 

deceleration in late 2019. 

The Labor Market 

According to the Bureau of Labor Statistics’ (BLS) establish-

ment survey, non-farm payroll employment rose by 250,000 

jobs in October (+190,000 expected). Combined August and 

September employment gains were unchanged. Meanwhile, 

October’s unemployment rate (based upon the BLS’s house-

hold survey) remained at 3.7% (Figure 4) because most 

(+600,000) of the new/re-entrants to the labor force (+711,000) 

found work. Additionally, the labor force participation rate rose 

to 62.9% as the number of employment-age persons not in the 

labor force retreated by 487,000 (-0.5%) to 95.9 million.  

The household (600,000 more people employed) and establish-

ment (+250,000 jobs) survey results were at least directionally 

consistent, but again somewhat out of sync. Given that employ-

ees returned to work in October after the disruptions from Sep-

tember’s hurricane Florence, disparity between the surveys is 

not too surprising. As an aside, the BLS stated that hurricane 

Michael had no “discernible” effect on October’s estimates. 

Full-time jobs gained ground (318,000). Those employed part 

time for economic reasons (shown in Figure 5) slid by 21,000; 

non-economic reasons: +48,000. Those holding multiple jobs: 

+176,000. As for industry details, Manufacturing expanded by 

32,000 jobs, the largest MoM increase since December 2017. 
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That result is somewhat consistent with ISM’s manufacturing 

employment sub-index, which expanded in October—albeit at a 

slower pace than in September. Wood Products employment 

gained 1,300 jobs (ISM was unchanged); Paper and Paper 

Products: -700 (ISM increased). Construction employment add-

ed 30,000 (ISM increased).  

Average hourly earnings of all private employees rose by 

$0.05, to $27.30 (+3.1% YoY, the fastest increase in a decade); 

since the average workweek expanded by 0.1 hour (to 34.5 

hours), average weekly earnings increased by $4.45 (+0.5% 

MoM), to $941.85 (+1.2% YoY). With the CPI running at an 

annual rate of 2.3% in September, workers are either gaining 

purchasing power (when comparing average hourly earnings) 

or losing (when comparing average weekly earnings)—

depending upon the statistic one chooses to cite.  

Despite a surge in job-cut announcements during October, 

“employers are still holding on to their workers for the most 

part,” said Andrew Challenger, VP of Challenger, Gray & 

Christmas. “The economy is at/near full employment, and job 

creation has typically surpassed expectations. Wages remain 

flat, however.” 

Challenger’s observation about wages aside, the BLS’s Em-

ployment Cost Index (ECI), suggests workers may indeed be 

gaining some leverage. The ECI, which measures total compen-

sation, was up in 3Q2018 by 0.8% QoQ and +2.8% YoY—

respectively, tied for the biggest quarterly jump since 4Q2017, 

and the biggest annual rise since 3Q2008. Wage/salary gains 

accelerated (+0.9% QoQ; +2.9% YoY) while benefit gains 

slowed (+0.4% QoQ; +2.6% YoY). For sake of comparison, the 

3Q2018 average CPI was 2.6% higher than in 3Q2017. 

 

The Housing Market 

The housing market encountered more setbacks in September 

(Table 5 and Figure 6); only single-family permits and private 

residential construction spending were “in the 

black” (respectively, +2.9% and +0.6%). Most noteworthy was 

the 5.5% drop in single-family sales. Bad as that statistic was, it 

would have seemed even worse had the August sales estimate 

been left unchanged; the original August value was 629,000 

units (subsequently revised to 585,000), which would have 

resulted in a 12.1% August-September tumble. 

“Housing is no longer a tail wind for the economy, but [so far] 

the headwinds are blowing very gently,” said Michelle Meyer, 

a Bank of America Merrill Lynch economist. “There is a clear 

shift in the market,” added National Association of Realtors’ 

Lawrence Yun. One sign of that shift is slowing demand, in-

cluding buyer traffic, for existing homes. Resales in September 

suffered the largest drop in 2½ years, to the slowest pace since 

November 2015. Also, resale price appreciation has been decel-

erating (per Figure 7, to below +6% YoY for the first time in 12 

months) and the supply of existing homes, while still low, is 

gradually expanding (to 4.4 months’ supply in September, up 

from the year-earlier 4.2 months).  

Table 5. Housing Metrics (Sources: U.S. Census Bureau & NAR)

Activity 2018:09 2018:08 2017:09 YTD2018 YTD2017

Thous. Percentage Change Thous.

New Homes (SAAR) (SA) (NSA) (AR) % Chng

Permits 1,241 -0.6 -6.5 1,333 2.8

1-unit 851 2.9 -2.9 888 5.6

Multi-units 390 -7.6 -13.1 445 -2.4

Starts 1,201 -5.3 1.6 1,296 6.4

1-unit 871 -0.9 2.3 917 6.0

Multi-units 330 -15.2 0.0 379 7.4

Sales (1-unit) 553 -5.5 -18.0 648 3.6

Existing Homes

Sales (All  units) 5,150 -3.4 -9.1 5,484 -2.1
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Interestingly, especially since “there’s broad consensus that 

more new-home supply is desperately needed,” rising invento-

ry is even more pronounced in newly built homes. After mean-

dering around an average of 5.3 months between July 2013 and 

December 2017, new-home inventory has trended higher in 

2018 (to September’s 7.1 months of supply). In addition, the 

ratio between starts and new-home sales reached 1.5 in Sep-

tember, which is in the top 14% of monthly ratios since Janu-

ary 1995. The implication is that unless the pace of new-home 

sales picks up, starts will ultimately be forced lower. 

With long-term Treasury yields helping to push mortgage rates 

upward (Figure 7), the median new-home price less than 7% 

off November 2017’s record high, and resale appreciation only 

gradually slowing, it is entirely possible housing demand could 

weaken further in coming months. Already, more regions are 

drifting into the buyer’s market column. 

Moreover, with rents also stabilizing in many cities, would-be 

buyers may not feel as much pressure to buy a new home. 

“Renting… may be seen as a better bargain as rising mortgage 

interest rates, still-rising home prices and sluggish wage 

growth dent the affordability advantage of a typical mortgage,” 

said Aaron Terrazas, senior economist at real estate data pro-

vider Zillow. 

The factors Terrazas cited are causing the typical mortgage 

payment to rise at twice the rate of prices. That, in turn, has 

credit-ratings agency Moody’s Investors Service observing 

deteriorating quality in mortgage loans. “The broad conditions 

under which loans are being granted have grown less favorable 

for future mortgage performance. For instance, home prices are 

no longer very affordable and rising interest rates are reducing 

refinancing incentives and prepayments,” Moody’s stated. 

Hence, “mortgages being originated today appear more likely 

to face a stressed environment within only a few years, 

[compared to] loans originated earlier during this long period 

of economic growth.” 

Total starts will fluctuate between SAARs of 1.127 and 1.375 

million units (MU), with 2018 averaging 1.260 MU (+4.3% 

compared to 2017); 2019’s average: 1.247 MU (-1.0% relative 

to 2018); and January to October 2020: 1.278 MU (+1.9% 

YTD/YTD).  

Oil Prices 

The monthly average US-dollar (USD) price of West Texas 

Intermediate (WTI) crude oil edged up in October ($0.52 or 

+0.7%) to $70.75 per barrel. “During September the threat of 

the renewed US sanctions on Iranian exports forced world pric-

es into the high $80s with many predicting… $100 oil again,” 

wrote the editors of Peak Oil Review (POR). “During the past 

month, however, market sentiment changed as it appeared the 

sanctions might not be as effective as some hoped [especially 

in light of waivers allowing Iranian oil exports to select coun-

tries], the global oil production increase [to a record in the 

United States], higher prices and the brewing US-China trade 

war threaten demand in the coming years.” 

Expectations now seem to be for “prices to decline next year as 

slowing global economic growth and rising oil supply compen-

sate for fewer Iranian crude barrels on the market,” POR con-

tinued, adding, “Speculators second this sentiment, with hedge 

funds closing out the bulk of their long positions in the oil mar-

ket during October.”  

Assuming the Brent-WTI price “spread” during 2019 remains 

roughly consistent with its YTD2018 average, WTI in 2019 

might average roughly $71 per barrel. We have oil’s price re-

maining relatively stable through 2Q2019 as markets 

“sleepwalk” toward (and finally respond to) the January 2020 

deadline requiring low-sulfur diesel for maritime fuel. WTI’s 

overall average is $74.88 per barrel (range: $64.67 to $89.51). 
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Exchange Rates  

In October the monthly average value of the USD depreciated versus the Canadian dollar (CAD: -0.2%) but gained against the 

euro (EUR: +1.6%). The average CAD/USD rate (Figure 9) was C$1.300; EUR/USD: €0.870. On a trade-weighted index basis, 

the USD gained 0.7% against a basket of 26 currencies.  

The CAD strengthened in response to reduced uncertainty from the proposed United States-Mexico-Canada Agreement, then 

jumped in late October after the Bank of Canada raised interest rates by 0.25% and committed to achieving a neutral monetary 

policy. Meanwhile, the EUR’s slide reflected stagnating Eurozone GDP and anemic business confidence. 

Looking forward, expectations of weak Eurozone growth and internal conflicts (including Brexit and Italy’s budget woes) could 

undercut the potential for a near-term EUR rebound. Despite observing that the USD is the least competitive in 15 years, analysts 

at the National Bank of Canada do not expect the CAD to strengthen markedly unless the Fed signals a slowdown in its rate-hike 

schedule.  

Nonetheless, we have the USD depreciating (roughly $0.03) on trend against both the CAD and EUR. The CAD will range be-

tween C$1.271 and C$1.360; EUR: €0.847 to €0.923.   

About the Data 

 Unless otherwise indicated, data are collected from the Federal Reserve Bank of St. Louis FRED database. 

 Real gross domestic product (GDP) is reported in billions of chained 2009 dollars that are seasonally adjusted and annualized.  

 The industrial production (IP) index is based on an average of 100 in 2012.  

 The consumer price index (CPI) for all urban consumers is based on an average of 100 between 1982 and 1984.  

 The producer price index (PPI) for final demand is based on November 2009 = 100.  

 Housing starts are reported in 1,000 units, where the monthly numbers are seasonally adjusted and annualized. 

 Oil price is reported in US dollars per barrel. 
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Date of Photography: December 5, 2018 King Timber Inspection 1 

Daniel McConville 85425F 

 

PHOTO 1 

 

Surface mine area that was reclaimed. 

 

 



Date of Photography: December 5, 2018 King Timber Inspection 1 

Daniel McConville 85425F 

 

PHOTO 2 

 

 

Area recently harvested along a main road. The property has been picked over periodically along main 

roads via diameter limit cuts. 

 

PHOTO 3 

Bear Tree impoundment. Still active. Slurry gets pumped into a pipe up to this impoundment. Fines 

settle in pond. Original stream gets diverted around it. 
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PHOTO 4 

 

Black Star preparation cleaner where coal gets processed. 

 

PHOTO 5 

 

SW corner Martin’s Fork watershed. Most recent logging in anticipation of mining. Harvest area around 

600 acres.  



Date of Photography: December 5, 2018 King Timber Inspection 3 

Daniel McConville 85425F 

 

 

PHOTOS 6-8 

 

Left Fork Ages Creek (3 pics). View looking SE in the NW corner of tract. This bowl is about 800 acres. 

Logging roads throughout property. 



Date of Photography: December 5, 2018 King Timber Inspection 4 
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PHOTO 9  

Building for the Black Mountain Recreation Park business, the ATV park located on the Brookside tract.  

 

PHOTO 10 

Entrance gate to the ATV park 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  



EXHIBIT 11
         



Execution Version 

ADMINISTRATIVE AND COLLATERAL AGENCY AGREEMENT  
(KINGDOM ENERGY RESOURCES, LLC et al.) 

This Administrative and Collateral Agency Agreement (this “Agreement”), dated as of 
May 4, 2017, is made by and among Bankers Conseco Life Insurance Company (“BCLIC”), 
Washington National Insurance Company (“WNIC”) and Senior Health Insurance Company of 
Pennsylvania (“SHIP” and together with BCLIC and WNIC, each a “Noteholder” and together, 
the “Noteholders”), and Business Credit Administration Corp. (the “Agent”).  All terms used 
herein but not otherwise defined herein shall have the meanings ascribed such terms in the 
Transaction Documents (as defined below). 

RECITALS 

WHEREAS, Kingdom Energy Resources, LLC, KEP-RMA, LLC, DDB Energy 
Resources, LLC, Montana Bakken, LLC, Little Creek Coal Co., Inc. and Green Equity Partners, 
LLC (the “Issuers”), are parties to a Note Purchase Agreement, dated as of June 27, 2016 (the 
“Note Purchase Agreement”), among the Issuers, BAM Administrative Services, LLC, as agent 
(“BAM”), and BRe BLCIC Primary, BRe WNIC 2013 LTC Primary and SHIP, as the original 
purchasers; 

WHEREAS, pursuant to the Note Purchase Agreement, the Issuers issued (i) that certain 
secured promissory note, dated as of June 27, 2016, to the order of BRe BCLIC Primary in the 
original principal amount of $11,800,000 (as amended, amended and restated, supplemented or 
otherwise modified from time to time in accordance with its provisions, the “Lender 1 Note”), 
which Lender 1 Note was assigned to BCLIC, (ii) that certain secured promissory note, dated as 
of June 27, 2016, to the order of BRe WNIC 2013 LTC Primary in the original principal amount 
of $6,000,000 (as amended, amended and restated, supplemented or otherwise modified from 
time to time in accordance with its provisions, the “Lender 2 Note”), which Lender 2 Note was 
assigned to WNIC, and (iii) that certain secured promissory note, dated as of June 27, 2016, to 
the order of SHIP in the original principal amount of $4,200,000 (as amended, amended and 
restated, supplemented or otherwise modified from time to time in accordance with its 
provisions, the “Lender 3 Note” and together with the Lender 1 Note and the Lender 2 Note, the 
“Notes” and each, a “Note”); 

WHEREAS, pursuant to Section 12.17 of the Note Purchase Agreement, BAM was 
appointed as administrative agent and collateral agent for each Noteholder; 

WHEREAS, by letter dated January 5, 2017, the BAM resigned as agent under the Note 
Purchase Agreement, subject to its willingness to act for the Noteholders subject to an indemnity 
reasonably acceptable to BAM and advance payment of expenses; 

WHEREAS, pursuant to the Administrative and Collateral Agency Agreement, dated as 
of March 15, 2017, each of the Noteholders appointed BCLIC as the successor administrative 
agent and collateral agent for each Noteholder (the “Existing Agent”); 

WHEREAS, the Existing Agent resigned as agent under the Note Purchase Agreement as 
of the date hereof;    
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WHEREAS, each of the Noteholders desires to appoint the Agent to act as administrative 
agent and collateral agent for such Noteholder in connection with the Notes, the Security 
Agreement and the other Related Agreements (as defined in the Note Purchase Agreement).  The 
Notes, the Note Purchase Agreement, the Security Agreement and the other Related Agreements 
are herein referred to as the “Transaction Documents;” and 

WHEREAS, the Agent is willing to accept such appointment as administrative agent and 
collateral agent for the Noteholders. 

NOW, THEREFORE, in consideration of the premises, the parties hereto hereby agree as 
follows: 

ARTICLE I. 
AGENCY 

Section 1.01 Appointment and Authority.  On and from the Effective Date (as defined 
below), each of the Noteholders hereby appoints Business Credit Administration Corp. to act on 
its behalf as the Agent under the Transaction Documents and authorizes the Agent to take such 
actions on its behalf and to exercise such powers as are delegated to the Agent by the terms 
hereof or thereof, together with such actions and powers as are reasonably incidental thereto and 
Agent shall hold all Collateral (as defined in the Transaction Documents), payments of principal 
and interest, fees, charges and collections received pursuant to this Agreement, for the ratable 
benefit of Noteholders.  The provisions of this Article are solely for the benefit of the Agent and 
the Noteholders and neither the Borrower nor any other third party shall have rights as a third-
party beneficiary of any of such provisions.  It is understood and agreed that the use of the term 
“agent” herein or in any other Transaction Documents (or any other similar term) with reference 
to the Agent is not intended to connote any fiduciary or other implied (or express) obligations 
arising under agency doctrine of any applicable law.  Instead such term is used as a matter of 
market custom, and is intended to create or reflect only an administrative relationship between 
contracting parties.  The duties of the Agent with respect to the Notes issued by the Issuers shall 
be mechanical and administrative in nature, and the Agent shall not be required to exercise any 
discretion; provided, however, that Agent may incur fees and expenses if Agent determines, in its 
best judgment, that such fees and expenses are necessary in order to preserve, protect, maintain 
or defend Collateral or its security interests therein (for the ratable interest and benefit of the 
Noteholders); provided, further¸ (x) such fees and expenses shall not be deemed Protective 
Advances and (y) SHIP may, but is not required to, reimburse Agent for such fees and expenses.  
Agent may perform any of its duties hereunder by or through its agents or employees.  Except as 
expressly provided in this Agreement, Agent shall (i) take any action, (ii) be required to act or to 
refrain from acting and (iii) subject to Section 2.01, be fully protected in so acting or refraining 
from acting, solely upon the instructions of the Noteholders or in furtherance of any instructions 
of the Noteholders provided in accordance with Section 3.01; provided, however, that Agent 
shall not be required to take any action which exposes Agent to liability or which is contrary to 
this Agreement or the Transaction Documents or applicable law unless Agent is furnished with 
an indemnification reasonably satisfactory to Agent with respect thereto.  “Effective Date” shall 
mean herein the “Effective Date” in respect of the Notes and Transaction Documents pursuant to 
Section 5 of the Collateral Agency Assignment Agreement, dated as of May [●], 2017, by and 
among the Existing Agent, the Agent and the Lenders, pursuant to which the Existing Agent, in 
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its capacity as the collateral agent, assigns to the Agent all of the Collateral, and the rights to 
such Collateral previously granted and conveyed to the Existing Agent, as the collateral agent.

Section 1.02 Certain Rights of Agent.  If the Agent shall request instructions from the 
Noteholders with respect to any act or action (including failure to act) in connection with this 
Agreement, the Notes, the Note Purchase Agreement or any other Transaction Document, the 
Agent shall refrain from such act or taking such action unless and until the Agent shall have 
received instructions from the Noteholders in accordance with Section 3.01; and the Agent shall 
not incur liability to any Person by reason of so refraining.  Without limiting the foregoing, 
Noteholders shall not have any right of action whatsoever against Agent as a result of its acting 
or refraining from acting hereunder in accordance with the instructions of the Noteholders.  

Section 1.03 Exculpatory Provisions.  The Agent shall not have any duties or 
obligations except those expressly set forth herein and in the Transaction Documents, and its 
duties hereunder shall be administrative in nature.  Without limiting the generality of the 
foregoing, the Agent:

(i) shall not be subject to any fiduciary or other implied duties, regardless of 
whether an Event of Default (as defined in the Notes) has occurred and is continuing; 

(ii) shall not have any duty to take any discretionary action or exercise any 
discretionary powers, except discretionary rights and powers expressly contemplated hereby or 
by the Transaction Documents; provided that the Agent shall not be required to take any action 
that, in its opinion or the opinion of its counsel, may expose the Agent to liability or that is 
contrary to any Transaction Document or applicable law, including for the avoidance of doubt 
any action that may be in violation of the automatic stay under any bankruptcy or other debtor 
relief law; and 

(iii) shall not, except as expressly set forth herein and in the Transaction 
Documents, have any duty to disclose, and shall not be liable for the failure to disclose, any 
information relating to any Issuer or any of its affiliates that is communicated to or obtained by 
the Agent or any of its affiliates in any capacity. 

(b) Neither the Agent nor any of its officers, directors, employees or agents shall be 
liable for any action taken or not taken by it (i) with the consent or at the request of the 
Noteholders, or (ii) in the absence of its own gross negligence or willful misconduct as 
determined by a court of competent jurisdiction by final and non-appealable judgment.  The 
Agent shall be deemed not to have knowledge of any default or Event of Default unless and until 
notice describing such default or Event of Default is given to the Agent in writing by an Issuer or 
a Noteholder.  The Agent acknowledges receipt of the letter dated December 21, 2016 from 
BAM to the Issuers describing the occurrence of certain specified Events of Default and 
demanding repayment of the outstanding principal amount of the Notes and certain other 
amounts due under the Transaction Documents. 

(c) Neither the Agent nor any of its officers, directors, employees or agents shall be 
responsible for or have any duty to ascertain or inquire into (i) any statement, warranty or 
representation made in or in connection with this Agreement or any Transaction Document, 
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(ii) the contents of any certificate, report or other document delivered hereunder or thereunder or 
in connection herewith or therewith, (iii) the performance or observance of any of the covenants, 
agreements or other terms or conditions set forth herein or therein or the occurrence of any 
default or Event of Default, and (iv) the validity, enforceability, effectiveness or genuineness of 
this Agreement, any Transaction Document or any other agreement, instrument or document. 

Section 1.04 Reliance by Agent.  The Agent shall be entitled to rely upon, and shall not 
incur any liability for relying upon, any notice, request, certificate, consent, statement, 
instrument, document or other writing (including any electronic message, Internet or intranet 
website posting or other distribution) believed by it to be genuine and to have been signed, sent 
or otherwise authenticated by the proper person.  The Agent also may rely upon any statement 
made to it orally or by telephone and believed by it to have been made by the proper person, and 
shall not incur any liability for relying thereon.  The Agent may consult with legal counsel (who 
may be counsel for the Issuers), independent accountants and other experts selected by it, and 
shall not be liable for any action taken or not taken by it in accordance with the advice of any 
such counsel, accountants or experts. 

Section 1.05 Delegation of Duties.  The Agent may perform any and all of its duties and 
exercise its rights and powers hereunder or under any Transaction Document by or through any 
one or more sub-agents appointed by the Agent.  The exculpatory provisions of this Article shall 
apply to any such sub-agent.  The Agent shall not be responsible for the negligence or 
misconduct of any sub-agents except to the extent that a court of competent jurisdiction 
determines in a final and non-appealable judgment that the Agent acted with gross negligence or 
willful misconduct in the selection of such sub-agents.

Section 1.06 Resignation of Agent.   The Agent may at any time give notice of its 
resignation to the Noteholders.  Upon receipt of any such notice of resignation, the Noteholders 
shall have the right to appoint a successor.  Notwithstanding the foregoing, if BCLIC or any 
affiliate of BCLIC ceases to be a holder of each of the Lender 1 Note and the Lender 2 Note, the 
holder of the Lender 3 Note shall have the right, upon prior written notice to the Agent, BCLIC 
and WNIC, to cause the resignation of the Agent and to appoint a successor.

(a) With effect from the date of such resignation, (1) the retiring Agent shall be 
discharged from its duties and obligations hereunder and under the Transaction Documents 
(except that in the case of any collateral security held by the Agent on behalf of the Noteholders 
under any of the Transaction Documents, the retiring Agent shall continue to hold such collateral 
security until such time as a successor Agent is appointed) and (2) except for any indemnity 
payments owed to the retiring Agent, all payments, communications and determinations provided 
to be made by, to or through the Agent shall instead be made by or to each Noteholder directly.  
Upon the acceptance of a successor’s appointment as Agent hereunder, such successor shall 
succeed to and become vested with all of the rights, powers, privileges and duties of the retiring 
Agent (other than any rights to indemnity payments owed to the retiring or removed Agent), and 
the retiring Agent shall be discharged from all of its duties and obligations hereunder or under 
the Transaction Documents. 

Section 1.07 Non-Reliance on Agent and Other Noteholders.  Each Noteholder 
acknowledges that it has, independently and without reliance upon the Agent or any other 
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Noteholder and based on such documents and information as it has deemed appropriate, made its 
own credit analysis and decision to enter into this Agreement and the Transaction Documents to 
which it is a party.  Each Noteholder also acknowledges that it will, independently and without 
reliance upon the Agent or any other Noteholder and based on such documents and information 
as it shall from time to time deem appropriate, continue to make its own decisions in taking or 
not taking action under or based upon this Agreement, any Transaction Document or any related 
agreement or any document furnished hereunder or thereunder.

Section 1.08 Agent in Its Individual Capacity.  The Agent and its affiliates may acquire 
and own equity interests in any Issuer and its respective affiliates as though the Agent were not 
the Agent, and without notice or consent of the Noteholders.  The Noteholders acknowledge that, 
pursuant to such activities, the Agent or its affiliates may receive information regarding any 
Issuer or its respective affiliates (including information that may be subject to confidentiality 
obligations in favor of the Issuer or such affiliate) and acknowledges that the Agent shall not be 
under any obligation to provide such information to them.  With respect to the Notes, the Agent 
and its affiliates shall have the same rights and powers as any other Noteholder and may exercise 
such rights and powers as though it were not the Agent and the terms “Noteholder” and 
“Noteholders” include the Agent in its individual capacity.  Any successor to the Agent shall 
also have the rights attributed to the Agent under this paragraph.  SHIP expressly acknowledges 
and agrees that Agent is an affiliate of BCLIC and WNIC. 

Section 1.09 Agent May File Proofs of Claim.  In case of the pendency of any 
proceeding under any bankruptcy or other debtor relief law the Agent shall be entitled and 
empowered (but not obligated) by intervention in such proceeding or otherwise:

(a) to file and prove a claim for the whole amount of the principal and interest owing 
and unpaid in respect of all loans under the Notes and all other obligations that are owing and 
unpaid and to file such other documents as may be necessary or advisable in order to have the 
claims of the Noteholders and the Agent allowed in such judicial proceeding; and 

(b) to collect and receive any monies or other property payable or deliverable on any 
such claims and to distribute the same. 

Section 1.10 Collateral and Guaranty Matters.

(a) The Noteholders irrevocably authorize the Agent, at its option and in its 
discretion, to release any lien granted to or held by the Agent under any Transaction Document 
(i) against all of the Collateral (as defined in the Security Agreement), upon payment in full of 
the obligations and liabilities owed by the Issuers under the Transaction Documents, (ii) against 
any part of the Collateral sold, transferred or otherwise disposed of as a result of a transaction 
permitted by the Transaction Documents and (iii) against any part of the Collateral sold, 
transferred or otherwise disposed of if such sale, transfer or disposition is consented to by the 
Noteholders, or, in the case of a sale, transfer or disposition of a material portion of the 
Collateral, if such sale, transfer or disposition is consented to by each Noteholder, provided that, 
in the case of (ii) and (iii), any mandatory payment required to be made pursuant to Section 1.4 
of the Notes is made contemporaneously therewith or waived by each Noteholder.
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(b) The Agent shall not be responsible for or have a duty to ascertain or inquire into 
any representation or warranty regarding the existence, value or collectability of the Collateral, 
the existence, priority or perfection of the Agent’s lien thereon, nor shall the Agent be 
responsible or liable to the Noteholders for any failure to monitor or maintain any portion of the 
Collateral. 

ARTICLE II. 
INDEMNIFICATION 

Section 2.01 Indemnification.  To the extent the Agent is not reimbursed and 
indemnified by the Issuers, each Noteholder will reimburse and indemnify the Agent (based on 
such Noteholder’s  pro rata share of the Notes), from and against any and all liabilities, 
obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses or 
disbursements of any kind or nature whatsoever imposed on, incurred by or asserted against the 
Agent in performing its duties hereunder, or in any way relating to or arising out of this 
Agreement, the Notes, the Note Purchase Agreement or any other Transaction Document; 
provided that such action is taken based upon, in accordance with, or in furtherance of, 
instructions from all of the Noteholders; and provided, further, the Noteholders shall not be liable 
for any portion of any liabilities, obligations, losses, damages, penalties, actions, judgments, 
suits, costs, expenses or disbursements resulting from the Agent’s gross (not mere) negligence or 
willful misconduct (as determined by a court of competent jurisdiction in a final non-appealable 
judgment).  Notwithstanding the foregoing, SHIP shall not be required to indemnify, reimburse 
the Agent for, or otherwise pay, legal fees of Fried, Frank, Harris, Shriver & Jacobson LLP or 
any other counsel to WNIC, BCLIC or any affiliate of either, unless SHIP has provided prior 
written consent (which may be by e-mail) to (i) the engagement of such counsel and (ii) the 
indemnification of the reasonable fees and expenses incurred or to be incurred by such counsel in 
accordance with this Section 2.01.  

Section 2.02 Protective Advances.  Notwithstanding anything to the contrary set forth 
herein, one or more of the Noteholders may, at their sole option, make Protective Advances 
(each, a “Protective Advance Lender”), which Protective Advances shall (i) bear interest as set 
forth in the Notes, including at the Default Rate Interest, as such term is defined in the Notes, if 
applicable, and (ii) at the time such Protective Advance is made, be deemed to be added to the 
outstanding principal amount of the Notes held by each of the Noteholders, in an amount equal 
to the Protective Advance made by the applicable Noteholder together with interest thereon in 
accordance with the preceding clause (ii).  As used herein, “Protective Advances” shall mean all 
sums advanced for the purpose of payment of real estate taxes (including special payments in 
lieu of real estate taxes), maintenance costs, insurance premiums or other items (including capital 
items and operating expenses) reasonably necessary to preserve, protect, maintain or defend 
Collateral or lien (or priority of such lien) of any Transaction Document (including, but not 
limited to, all reasonable costs relating to the entry upon a property to make repairs and the 
payment, purchase, contest or compromise of any encumbrance, charge or lien which in the 
judgment of the Noteholders appears to be prior or superior to the Security Agreement or 
security instrument) from any intervening lien, forfeiture, casualty, loss, waste, diminution or 
reduction in value; provided that Protective Advances shall not include legal fees and expenses 
unless each Noteholder has provided prior written consent (which may be by e-mail) to (i) the 
engagement of counsel incurring such fees and expenses and (ii) the making of Protective 
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Advances for the purpose of paying reasonable fees and expenses incurred or to be incurred by 
such counsel in accordance with this Section 2.02.  

Section 2.03 Priority of Protective Advances.  Each of the parties agrees that the unpaid 
principal amount and all unpaid and accrued interest of each Protective Advance shall be paid to 
such Protective Advance Lender in full prior to the payment of all other amounts due to the 
Noteholder under the Notes.  

ARTICLE III. 
ACTIONS BY NOTEHOLDERS 

Section 3.01 Actions by Noteholders. All instructions given to Agent shall be given by 
the Noteholders acting jointly. All such instructions shall be binding on each Noteholder and the 
Agent.  Each Noteholder agrees to provide each other Noteholder information available to such 
Noteholder in respect of the Borrower and the Collateral. Each Noteholder agrees to consult and 
discuss with each other Noteholder, any action or inaction to be taken by Agent pursuant to the 
Transaction Documents in connection with any foreclosure or insolvency proceeding, and that 
any such determination of any course of action shall be approved by each Noteholder, acting 
reasonably. 

ARTICLE IV. 
PRO-RATA PAYMENTS 

Section 4.01 Pro Rata Treatment.  Each payment or prepayment of principal, fees, or 
any other amounts due under the Notes to the Noteholders shall be allocated by the Agent pro 
rata among the Noteholders.  Each Noteholder’s pro rata share shall be a percentage equal to the 
outstanding principal amount of such Noteholder’s Note divided by the aggregate outstanding 
principal amount of all of the Notes.  Each Noteholder agrees that in computing such 
Noteholder’s portion of any payment or prepayment made under the Notes, the Agent may, in its 
discretion, round each Noteholder’s percentage of such payment or prepayment to the next 
higher or lower whole dollar amount.

ARTICLE V. 
MISCELLANEOUS 

Section 5.01 Other Agreements.  Each of the Noteholders agrees that it shall not, 
without the express consent of the Agent, and that it shall, to the extent it is lawfully entitled to 
do so, upon the request of the Agent, set off against the Obligations (as defined in the Security 
Agreement), any amounts owing by such Noteholder to the Issuers or any deposit accounts of a 
Noteholder now or hereafter maintained with such Noteholder.  Anything in this Agreement to 
the contrary notwithstanding, each of the Noteholders further agrees that it shall not, unless 
specifically requested to do so by the Agent, take any action to protect or enforce its rights 
arising out of this Agreement, the Notes, the Security Agreement and the other Transaction 
Documents, it being the intent of Noteholders that any such action to protect or enforce rights 
under this Agreement, the Notes, the Security Agreement and the other Transaction Documents 
shall be taken in concert and at the direction or with the consent of the Agent or Noteholders.

Case 1:17-cv-04863-JPO   Document 1-9   Filed 06/27/17   Page 8 of 12



8 

Section 5.02 Amendments.  No term or provision of this Agreement may be waived, 
amended, amended and restated, supplemented or otherwise modified except in a writing signed 
by each Noteholder and the Agent.

Section 5.03 Counterparts; Integration; Effectiveness; Electronic Execution.  This 
Agreement and any amendments, waivers, consents or supplements hereto may be executed in 
counterparts (and by different parties hereto in different counterparts), each of which shall 
constitute an original, but all taken together shall constitute a single contract.  This Agreement 
constitutes the entire contract among the parties with respect to the subject matter hereof and 
supersede all previous agreements and understandings, oral or written, with respect thereto.  This 
Agreement shall become effective when it shall have been executed by the Agent and when the 
Agent shall have received counterparts hereof that together bear the signatures of each of the 
other parties hereto.  Delivery of an executed counterpart of a signature page to this Agreement 
by facsimile or in electronic (i.e., “pdf” or “tif”) format shall be effective as delivery of a 
manually executed counterpart of this Agreement.  This Agreement shall be binding upon each 
permitted assignee of each Noteholder of all or any portion of its interests in indebtedness arising 
under the Transaction Documents and each such assignee shall, as a condition to the 
effectiveness of such assignment, be bound by the terms hereof. 

Section 5.04 Governing Law; Jurisdiction; Etc.

(a) Governing Law.  This Agreement and any claim, controversy, dispute or cause of 
action (whether in contract or tort or otherwise) based upon, arising out of or relating to this 
Agreement and the transactions contemplated hereby and thereby shall be governed by, and 
construed in accordance with, the laws of the State of New York.

(b) Submission to Jurisdiction.  Each party hereto irrevocably and unconditionally 
agrees that it will not commence any action, litigation or proceeding of any kind whatsoever, 
whether in law or equity, or whether in contract or tort or otherwise arising out of this Agreement 
or the transactions contemplated hereby, in any forum other than the courts of the State of New 
York sitting in New York County and of the United States District Court of the Southern District 
of New York, and any appellate court from any thereof, and each of the parties hereto irrevocably 
and unconditionally submits to the jurisdiction of such courts and agrees that any such action, 
litigation or proceeding may be brought in any such New York State court or, to the fullest extent 
permitted by applicable law, in such federal court.  Each of the parties hereto agrees that a final 
judgment in any such action, litigation or proceeding shall be conclusive and may be enforced in 
other jurisdictions by suit on the judgment or in any other manner provided by law. 

(c) Waiver of Venue.  Each party hereto irrevocably and unconditionally waives, to 
the fullest extent permitted by applicable law, any objection that it may now or hereafter have to 
the venue of any such action or proceeding in any such court referred to in clause (b) of this 
Section.  Each of the parties hereto hereby irrevocably waives, to the fullest extent permitted by 
applicable law, the defense of an inconvenient forum to the maintenance of such action or 
proceeding in any such court.

[SIGNATURE PAGE FOLLOWS] 
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LEGAL\47750055\1 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

In Re: Senior Health Insurance Company 
of Pennsylvania in Rehabilitation  

 

: 
: 
:  

No. 1 SHIP 2020 

 

O R D E R 

 AND NOW, this ___ day of ________________, 2020, upon consideration of the 

Application for Approval of Senior Health Insurance Company of Pennsylvania’s (“SHIP”) 

Purchase of Bankers Conseco Life Insurance Company and Washington National 

Insurance Company’s (together “Assignors”) Interests In a Loan, filed by Jessica K. 

Altman, as Statutory Rehabilitator of SHIP, it is hereby ORDERED that the Rehabilitator’s 

Application is GRANTED and SHIP may, therefore, purchase Assignors’ interests in the 

eleven million eight hundred thousand dollar ($11,800,000.00) and six million dollar 

($6,000,000.00) loans to Energy Resources, LLC; DDB Energy Resources, LLC; 

Montana Bakken, LLC; Little Creek Coal Co., Inc.; Green Equity Partners, LLC; and KEP-

RMA, LLC for the sum of four million dollars ($4,000,000.00). 

. 

 

___________________________________ 
MARY HANNAH LEAVITT, President Judge

Received 8/14/2020 6:31:48 PM Commonwealth Court of Pennsylvania
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	2020.08.14 - Application for Relief.pdf
	APPLICATION FOR APPROVAL OF SENIOR HEALTH INSURANCE COMPANY OF PENNSYLVANIA’S PURCHASE OF
	BANKERS CONSECO LIFE INSURANCE COMPANY AND WASHINGTON NATIONAL INSURANCE COMPANY’S INTERESTS IN A LOAN
	The Applicant, Jessica K. Altman, Insurance Commissioner of the Commonwealth of Pennsylvania, in her Official Capacity as Rehabilitator (the “Rehabilitator”) of Senior Health Insurance Company of Pennsylvania (in Rehabilitation) (“SHIP”), respectfully...
	19.   Preferring the opportunity to capture value through foreclosure or otherwise and to mitigate its potential losses substantially, the Rehabilitator proposes, with this Court’s approval, to enter into an agreement assigning the Assignors’ interest...
	SHIP’S PURCHASE OF THE ASSIGNORS’ INTERESTS IN THE LOAN SERVES THE INTERESTS OF SHIP POLCYHOLDERS
	20. Article V of the Insurance Department Act of 1921, 40 P.S. § 221.1, et seq. confers broad powers on the Rehabilitator to manage the assets of SHIP.  See 40 P.S. § 221.16.
	21. As outlined in paragraphs 16-18, supra, SHIP’s purchase of the Assignors’ interests in the Loan will afford it the opportunity to capture greater value of its Note through foreclosure of the Collateral or otherwise and to obtain greater value for ...
	22. The Rehabilitator believes that the Rehabilitator’s determination and the relief requested herein satisfies the requirements of Article V of the Insurance Department Act of 1921, thereby representing a sound exercise of the Rehabilitator’s broad d...
	WHEREFORE, the Rehabilitator respectfully requests that this Court grant her Application, allowing SHIP to purchase the Assignors’ interests in the Loan for four million dollars ($4,000,000.00), and enter an Order in the proposed form attached hereto.
	Respectfully submitted,
	Dated:  August 14, 2020          /s/ James R. Potts
	James R. Potts, Esquire
	Michael J. Broadbent
	COZEN O’CONNOR
	One Liberty Place
	1650 Market Street, Suite 2800
	Philadelphia, PA 19103
	Tel: 215.665.2000
	Fax: 215.701.2102
	/s/ Leslie M. Greenspan
	Leslie Miller Greenspan, Esquire
	Dorothy M. Dugue, Esquire
	TUCKER LAW GROUP, LLC
	Ten Penn Center
	1801 Market Street, Suite 2500
	Philadelphia, PA 19103
	Tel: 215.875.6609
	Fax: 215-559-6209
	Attorneys for Jessica K. Altman, Insurance Commissioner of Pennsylvania, as Rehabilitator of SENIOR HEALTH INSURANCE COMPANY OF PENNSYLVANIA




